ITEM NO. 10 (V-1)
1. 
Name of the subject/ project:


Sanction of Building Plan – Requirement of land for public streets and public parking spaces – terms of sanction
2.
Name of the Department/ departments concerned

Department of Architecture & Environs.

3. 
Brief history of subject/ project


 
While examining sanction of building plans, land required for road widening as per requirement of Master Plan of Delhi has to be taken care of.  In respect of acquisition of land for road widening views of Road Division are as under:


There is an increase in number of vehicle on public streets.  It is estimated that daily on an average 10,000 vehicles are added.  This has resulted in congestion on public streets and acute shortage of public parking spaces.  Construction, maintenance, alterations and improvements of public streets, bridges, culverts, causeways and the like is NDMC’s obligatory function.  Similarly, lightening, watering and cleaning of public streets and public places and removal of obstruction is also Council’s obligatory function.

2.
To remove congestion on public streets and provide public parking, public streets have to be widened and extended.  In one case, after taking consent of owner land was utilized for road widening.  However, owner sought compensation and Delhi High Court directed return of the land.  As this was not found possible, land had to be acquired and council had to pay over Rs. 8 Crores.  Similar for widening of Tolstoy Marg, NDMC had to pay more than rs. 10 Crores.

3.
Guidelines from the council are not available as how to deal with situation where public streets are to be widened and private land is required for such widening of the roads.  Chapter – XIII of the NDMC Act relate to “Streets”.  Section – 205 relate to power to make new public streets.  As per this section, Chairperson may at any time, with the previous sanction of the council; (a) layout and make new public streets; (b) construct bridges and sub –ways: (c) turn or divert any existing public street; and (d) lay down and determine the position and direction of a street or streets in any part of New Delhi notwithstanding that no proposal for the erection of any building in the vicinity has been received.  Section – 206 provides for minimum width of new public streets.  Section -207 gives power to prohibit or regulate use of public street for certain kind of traffic and section – 208 gives power to acquire lands and buildings for public streets and for public parking places.  The section reads as under:-

Power to acquire land and buildings for public streets and for public parking spaces.


“208 (1)
Subject to the provisions contained in chapter –X the Chairperson may –


(a)
acquire any land required for the purpose of opening, widening, extending or otherwise improving any public street or of making any new public street, and any building standing upon such land:


(b)
acquire in relation to any such land or building, all such land with buildings, if any, thereon as the Council may think expedient to acquire outside of the regular line, or of the intended regular line, of such street;


(c)
acquire any land for the purpose of laying out or making a public parking place.

4.
This section provides that the Chairperson may acquire any land required for the proposes of opening, widening, extending or otherwise improving any public street or of making any new public street.  Power to acquire land under section- 208 is subject to provision contained in chapter –X.  Chapter – X to “property and Contracts” and section 137, 138 and 139 are relevant for acquisition of the land.  The sections are reproduced hereunder:-


Acquisition of property 

Section 137: - The Council shall, for the purpose of this Act, have power to acquire and hold movable and immoveable property, or any interest therein.


Acquisition of immoveable property by agreement

Section 138:- whenever the Council decides to acquire any immovable property for the purpose of this Act, the Chairperson shall acquire such property on behalf of the Council by agreement on such terms and at such price as may be approved by the Council.


Procedure when immovable property cannot be acquired by agreement:


Section – 139:- whenever the Chairperson is unable to acquire any immovable property under section – 138 by agreement, the Central Government may at the request of the chairperson procure the acquisition thereof under the provisions of the Land Acquisition Act, 1894 [1 of 1894], and on payment by the council of the compensation awarded under that Act and of the charges incurred by that Government in connection with the proceedings, the land shall vest in the Council.

5.
It is clear from section – 137, 138 and 139 that the Council has power to acquire the land required for road widening or construction of a road by agreement on such terms and at such price as may be approved by the council and on failure to reach an agreement, the Central Government can be requested by the Chairperson to procure the said land under the provision of the Land Acquisition Act, 1894 on payment by the Council of the said compensation, awarded under the Land Acquisition Act.  The Council has thus power to acquire the land required under section -208 read with section – 138 of the NDMC Act, by an agreement on such terms and conditions and on payment of such price as may be approved by the Council and on failure to reach an agreement, it is to be acquired under the Land Acquisition Act.

6.
The road width is now stipulated in the Master Plan of Delhi and whenever the road width is to be increased, the additional width of the road is given on either side of the road by taking land from the licensees of the said land.  It has been informed that in respect of the proposals being received from the property owners for re-development of the premises, at the time of sanction of the building plan, it is ensured that road width as per the Master Plan is available and the lessees of the land are asked to submit the building plan only for the area of the plot, after the surrender of the land, required for road widening and the said land is taken over from the owner of the land as and when it is so required.  There is no provision in NDMC Act or Building Byelaws to get this land free of cost and if owner does not agree to give it free, it has to be acquired under Land Acquisition Act, and huge compensation is payable.  NDMC is not a commercial organization, if land is required for commercial exploitation, there is some logic in payment of compensation.  However, there is no logic for payment of compensation by NDMC for public street, from which there are no return.

7.
In this regard condition for sanction of building plans and giving of FAR and Ground Coverage are as under:


Land price are on an increase.  Private owners of land are not prepared to surrender the land without adequate compensation.  NDMC is being required to pay very high price of the land, which is required for road widening, not under NDMC Act, but under the Master Plan.  The concept of Master Plan has come in 1962.  The concept of Master Plan Roads did not exist prior to 1962.  As such the MCD in its meeting held on 28.07.1987 in respect of the colonies/area approved prior to 1962 had taken the following decision:-

i)
In the colonies and area for which layout plans were approved by a competent authority prior to the enforcement of Master Plan in 1962 the building plans for the plots which are affected in the right of way of roads as shown in the Master Plan / Zonal Plan would be sanctioned after ensuring the right of way of the road and a further setback as per Building Byelaws for the resultant plot.  The coverage, however, would be permitted on the total area of the approved plot.  However, if coverage is not achieved after leaving the right of way of the road and the prescribed setback, no relaxation in setbacks would be permitted.

ii)
The owner would furnish an undertaking that he would leave the land and hand over the same to the Corporation as and when asked for free of cost for the widening of the road.

8.
IN the case of department of Atomic Energy at Kidwai Nagar, the FAR was allowed on the total plot area as per directions of the Ministry of UD coveyed in their letter dated 05.02.2001.  In the case of Parliament Annexe Building also benefit of ground coverage in lieu of widening of the Imtiaz Khan Road was allowed in NDMC’s letter dated 13.05.2007.

9.
As per Zonal Development Plan – Zone D of MPD – 2001, the recommendation of the Screening Board at Sl. No. 1.11 and 12.2 is that “the ground coverage and FAR was agreed to be given on the plot area mentioned in the lease – deed and not as available truncated area, if compensation is not paid.

10.
In the case of plot No. 6 Aurobindo Marg, the Technical Committee of DDA had permitted grant of FAR on the full plot and not on the truncated plot where a part of the land was surrendered for road widening of Aurobindo Marg.

11.
There is also a reference on the subject in MOU’s Notification on 23.07.1998.  After para -4, it is provided that “Land will be surrendered free of cost for circulation network and infrastructure requirements as per the layout plan by the land owners, allowing them the benefit of FAR on total area”.

12.
Thus, there is concept of allowing FAR on total area of plot, as per guidelines of MCD, recognized that there was need for a greater measure of commonality in the procedures adopted by the Municipal Corporation of Delhi and New Delhi Municipal Council in matters relating to taxation, revenue, budgeting, contracts, accounts and audits, streets and sanitation, public health, public safety and suppression of nuisances etc.  The following are the more important objectives of the Act:-


i)
to provide New Delhi Municipal Council area with a new legislation repealing the Punjab Municipal Corporation Act – 1911:


ii)
to bring uniformity as far as possible in building regulations, audit revenue and budgetary provisions in the Municipal Corporation of Delhi and New Delhi Municipal Council area”.

14.
This makes it clear that the provisions contained in the NDMC Act, 1994 are similar to Delhi Municipal Corporation Act, 1957 Mater Plan is the same for NDMC and the MCD.  Building Byelaws are unified Building Byelaws for NDMC, MCD and the DDA.  As such, it appears in NDMC Area as well, in respect of the approved plots of the period prior to the introduction of the Master Plan of 1962, the same concept as adopted by the MCD, should be adopted.  This would avoid payment of compensation and the land required for road widening under the Master Plan of Delhi would be available free of cost.

15.
In the case of widening of the road at Tolstoy Marg, the owners of the plot availed full FAR permissible on the full area of the plot and when the land was required for road widening, the NDMC had to pay the compensation for road widening, probably due to the fact that, such a condition of surrendering the vacant land for the road widening was not stipulated in the sanction for the buildings so constructed.  

16.
The above approach would avoid payment of compensation for the land required widening of public streets and public parking.

4.
Detailed proposal of the subject/project:


As above.

 5.
Financial implications of the proposed subject/project:


The proposal is to avoid payment of cost of acquisition of land hence, it has no financial implication.
6.
Implementation schedule with timelines for each stage including internal proceeding.


Not Applicable

7.
Comments of the Finance Department on the subject :
        
The agenda has given complete detail and has our concurrence

8.     
Comments of the Department on comments of Finance Department.

Nil
9.    
Details of previous Council Resolutions, existing Law of Parliament and Assembly on the subject:


N.A.
10.  
Comments of the Law Department on the subject:


The agenda has given complete leqal provision and proposal appears to be legally acceptable.
11.
Comments of the Department on the comments of the Law Department


Views of Law Department are acceptable. 

12.
Recommendations:


The case is placed before the Council for consideration & accord of approval 

a)
That wherever the land is required for road widening and the lessee of the land has availed full FAR on the gross area of the land, there should be a condition that for road widening, no compensation shall be paid.  Owners will have to surrender land, if required for road widening.  

b)
The plots which are being redeveloped and land is to be surrendered, for road widening as per Master Plan, the decision of MCD for the colonies / areas approved prior to a introduction of the Master Plan in 1962, should be followed in NDMC as well.  

c)
In respect of the areas approved after 1962, a decision may be taken in each individual case, in consultation with the Ministry of UD and or DDA as the case may.  

d)
The ground coverage & FAR would be permitted on the total areas of the approved/leased out plot.  However, if coverage is not achieved after leaving the right of way of the road and the prescribed setback, no relaxation in setbacks should be permitted.

COUNCIL’S DECISION

Resolved by the Council to accord approval to the following :-

a)
That wherever the land is required for road widening and the lessee of the land has availed full FAR on the gross area of the land, there should be a condition that for road widening, no compensation shall be paid.  Owners will have to surrender land, if required for road widening.  

b)
The plots which are being redeveloped and land is to be surrendered, for road widening as per Master Plan, the decision of MCD for the colonies / areas approved prior to introduction of the Master Plan in 1962, should be followed in NDMC as well.  

c)
In respect of the areas approved after 1962, a decision may be taken in each individual case, in consultation with the Ministry of UD and or DDA as the case maybe.
d)
The ground coverage & FAR would be permitted on the total areas of the approved/leased out plot.  However, if coverage is not achieved after leaving the right of way of the road and the prescribed setback, no relaxation in setbacks should be permitted.
