ITEM NO. 02 (L- 03)

1.
Name of the Subject:
Extension of Collaboration Agreement between NDMC & M/s IHC in respect of Hotel Taj Man Singh beyond 10.10.2011.

2.
Name of the Department:
Estate-I Department
3.
Brief History of the Subject:

3.1   
NDMC, in 1976, with the objective of developing tourism in the capital city before the PATA Conference of 1978 and to boost its own revenues decided to develop a 5 star hotel as per the standards laid down by Government of India. NDMC made a request to the Ministry of Works & Housing, Govt. of India for the plot of land measuring 3.78 acre at 1, Man Singh Road, New Delhi.  Around the same time, the Ministry was also approached by Indian Hotels Co. Ltd. (IHC) for this plot.  Finally L&DO, Govt. of India initiated the allotment of this plot at 1, Man Singh Road, New Delhi to NDMC.

3.2     
NDMC, being an urban local body (Nagar Palika), did not and does not have the expertise of setting up or running 5 star hotel. Indian Hotels Co. Ltd. (IHC) approached NDMC in 1976 for developing the 5 star hotel as joint venture project. Considering the lack of expertise with Council and paucity of time (in view of PATA Conference in 1978), it was decided by NDMC to have a collaboration with Indian Hotels Co. Ltd. (IHC). The approval for this joint venture / collaboration was granted by the New Delhi Municipal Committee, vide Resolution No. 35 dt.02.4.1976 (Annexure – I) (See pages 40 – 41).  The plot was allotted to NDMC vide the allotment letter No.L-II-A-16 (436)/76 dated 13.07.1976. 

3.3    In this joint venture, NDMC provided the allotted land and financed the construction of building and IHC was to provide technical services such as planning, designing, supervision and quality control for construction of the hotel building by deploying qualified architects, consultants, engineers and quality surveyors.  IHC was also to provide, at its own cost, necessary equipments, furniture, furnishings and assets such as kitchen equipment, laundry equipment, furniture and furnishings. IHC was also to undertake, at its own cost and responsibility, regular running of this 5 star hotel as per laid down standards laid down by the D.G. (Tourism) Department of Tourism, Government of India by employing qualified and skilled staffs.  This unique joint venture arrangement followed in case of hotel Taj Man Singh is fully captured by 3 agreements :-

3.3.1 License deed (18.12.1976) for land area of 3.78 acre (161706 sqft) and building covered area of 323438 sqft providing that NDMC owns the land and the constructed building with its assets; while IHC owns the movable assets such as laundry equipments, furniture, office equipments, etc.  As per the License Deed, IHC was liable to pay the license fee at the rate of 10.5% of gross receipts or 15% of NDMC investments in the hotel building i.e. Rs.6.26 cr, whichever is higher, along with Rs.12 lacs per annum towards House Tax and ground rent of Rs.2.29 lacs per annum.

3.3.2 Collaboration agreement (18.12.1976), detailing the investments by NDMC in Schedule-II and those by IHC in Schedule-III. It captures total investments by NDMC and IHC as Rs.626 lacs and Rs.550 lacs respectively.

3.3.3 Supplementary agreement (25.9.1979), capturing final investments of NDMC of Rs.626 lacs including construction of the hotel building with fixtures and fittings, cost of land & construction supervision. 

4. Detailed proposal on the subject:

4.1    The Hotel Taj Man Singh represents an unique Joint Venture/ Collaboration project between the NDMC & IHC where land and construction funding were provided by NDMC and IHC had undertaken construction though this funding and then provided for equipments, regular operations & maintenance. IHC has been fairly regular in clearing their dues of license fees. There have been no major legal disputes or proceedings between NDMC and IHC. 

4.2    IHC have strived to increase their consumer base and created a strong brand name for the property. IHC and NDMC have long term interest in the property. After taking over hotel building from NDMC in 1976, IHC have invested about Rs. 129 cr by March 2011 in substantive renovation and refurbishments of the hotel.  This can be verified from the audited statements of IHC.

4.3    As per the Agreement and license deed, the term given to IHC was for 33 years i.e. upto 10.10.2011.  This was calculated from the date on which the first paying guest occupied the hotel room.  The clause – II of the License Deed provides that:-


“the licensor shall have the option to grant the licence for a further period on such terms and conditions as may be mutually agreed upon between the licensor and the licensee… if the licensee shall be desirable of obtaining the licence for a further period after the expiry of the present licence it shall give to the licensor a notice in writing of not less than 60 days prior to the date of expiry of the present licence for consideration of the licensor”.

4.4    Thus the license deed of 18.12.1976 itself provides for extension of the license period on mutually agreed terms and conditions. IHC, the collaboration partner and the present operator has applied for extension of term in February 15, 2010. As the original agreement/deed provided option to grant further term to IHC, the case was processed for appropriate decision. 


4.5    Chairperson, NDMC constituted a Committee on 27.07.2010 to examine the legal, contractual and financial aspects of the proposal and suggest course of actions on the request received from IHC. The Committee consisted of the following officers:


1.
Financial Advisor

In Chair


2.
Legal Advisor

Member


3.
Director (Estate-I)
Member

4.6     The Committee held a number of meetings/discussions, including those with IHC.  It also considered legal advice of Counsel forwarded by IHC and Standing Counsel of NDMC (Annexure – II) (See pages 42 – 47).  She advised that this project is a Joint Venture Collaboration Agreement and it can’t be equated with normal license shops/units.  She has concluded that ‘The decision of the Supreme Court of India interpreting the provisions of section 141(2) and Resolution dt. 30.08.2000 would not prohibit the continuation of the license arrangement of NDMC with IHC, the vital and dominant consideration always being maximum consideration for immoveable property even in cases governing contractual rights inter-se the parties where the NDMC is to offer state grant’. Further the Standing Counsel has also noted that “NDMC could vary the percentage of revenue sharing based on gross receipts of the hotel, so as to get an amount equivalent to the fair market value”.  Based on this input and detailed examination and discussion, the Committee submitted its detailed report in July, 2011.  

4.7    In Brief, the Committee’s recommendation regarding license fee as share of gross turnover are summed up as follows :-

	Duration
	Minimum License Fee
	License fee as share in gross turnover

	First ten years
	21 crores per annum
	17.25% of gross turnover

	Second ten years
	25 crores per annum
	18.25% of gross turnover

	Last ten years
	30 crores per annum
	19.25% of gross turnover


4.8 
While the findings and recommendations of the Committee were under consideration, the Ministry of Urban Development, in a meeting with NDMC in August 2011, suggested that fresh bids should be invited for the property while giving first right of refusal to IHC (Annexure – III) (See pages 48 – 51). NDMC has written to the Ministry clarifying that this was not in accordance with the agreement between NDMC and IHC, which are legally binding documents (Annexure – IV) (See pages 52-55). The reply from MOUD is still awaited.

4.9

While the committee has given its recommendations based on internal inputs and records, it was felt necessary that the department may also examine other aspects such as recent transactions of DDA, DIAL, DMRC of similar nature and also the practices followed in hotel projects in other states where revenue sharing has been the bidding criteria. The Department should also assess NDMC’s and IHC’s investments in this joint venture. While NDMC has invested in land and building, IHC has invested in refurbishment, regular operations, brand building and creating a loyal customer base.

4.10

Keeping all above factors in mind, NDMC has decided to take some expert opinion through a Consultant to give us the best possible evaluation for considering the extension on mutually agreed terms and conditions.  In this regard, the Department is exploring various options for engaging a Consultant.  However, the consultant would need some time to come up with detailed recommendations. Further the reply from MOUD is also still awaited.  Therefore it is sought to extend the term of license for one year from 11.10.2011 to 10.10.2012 on the terms and conditions to be mutually agreed to.  The matter will be reviewed and further taken up for negotiation, after the decision of the Ministry of Urban Development, based on the Committee’s recommendations and Consultant’s report. 

5.
Financial implication of the proposed Subject:

This is a joint venture agreement between IHC and NDMC and one year extension is sought on the existing arrangement while reserving the right to implement the final decision about terms of extension from 11.10.11.  Hence no financial implication is involved.
6.
Implementation schedule with timelines for each stage including internal processing:



N.A.

7.
Comments of the Finance Department on the subject with diary number and date:

Financial Advisor was a member of the Committee.  Further the Finance Department vide their note No. 2038/Fin./R-Secy. Dated 3.10.2011 that as the proposal of the deptt. in the draft agenda for extension of the existing Collaboration Agreement with M/s Indian Hotels Co. Ltd. (Hotel Taj Man Singh) for a period of one year on the existing terms and conditions, beyond 10.10.2011 i.e. the date on which the existing agreement & licence deed for 33 years is expiring, is based upon the facts that Ministry of Urban Development has suggested to invite bids for the property while giving first right of refusal to IHC, and also that NDMC has decided to take some expert opinion before considering the extension on mutually agreed term, it would be advisable if the proposed extension is termed as Provisional while reserving the right to implement the final decision from 11.10.2011 itself about terms of extension, after the finality of the discussion/correspondence with MOUD and on the basis of the expert opinion at a late date.  Accordingly the draft agenda may be amended accordingly.  However, the legal advice may also be taken on this proposal to safeguard the interest of NDMC.

8.
Comments of the Department on comments of Finance Department:




Comments of Finance Department have been incorporated in the draft resolution.

9.
Legal implication of the subject:

The Agenda is proposed as per the provisions of Collaboration Agreement, License Deed and Supplementary Agreement between IHC and NDMC for this joint venture project.

10.
Details of previous Council Resolutions on the subject:


As mentioned in para 3.2  above.

11.
Comments of the Law Deptt on the Subject:



The opinion of Standing Counsel of NDMC has been incorporated in the draft resolution and also annexed.  Legal Advisor has, inter-alia, observed that when licensee has exercised option, there is not much left, except to decide further period of license and terms and conditions to be mutually agreed upon.  He has opined that under section 141, the power for disposal of immovable property is with sanction of the Council.  He has noted that the license was issued under Punjab Municipal Act, 1911 and now is deemed to be license under the NDMC Act, 1994 as per s.416(2)(a) and that we may formally inform IHC about the Ministry’s stand.

12.
Comments of the Department on the comments of the Law Deptt:


Comments of Finance Department has been incorporated in the draft resolution.

13.
Certification by the Department that all Central Vigilance Commission (CVC) guidelines have been followed while processing the case.



Not application at this stage.
14
Recommendations:

Considering the facts as brought out above, the case is put up before the Council for sanction for extension of the existing Collaboration Agreement with M/s Indian Hotels Co. Ltd. For Hotel Taj Man Singh and extension of license deed for a period of one year on the terms and conditions to be mutually agreed to as also for reviewing and taking up for negotiations, after the decision of the Ministry of Urban Development, based on the Committee’s recommendations and Consultant’s report.
15.
Draft Resolution



The proposal contained in the agenda presented before the Council was considered in detail and proposal as contained in para 14 of the agenda is approved.  Further action may be taken by the department in anticipation of confirmation of minutes. 

COUNCIL’S DECISION

The Council expressed its’ displeasure regarding delay in processing the case. Considering the urgency of the matter, the council resolved, by majority, as follows:

(i) to accord sanction for extension of existing collaboration project and lease deed for one year upto 10.10.2012, subject to the condition that the Indian Hotel Corporation (IHC) shall agree to pay license fee as per mutually agreed  terms and conditions retrospectively w.e.f. 11.10.2011.

(ii) to accord sanction for further review and actions in accordance with the decision of Ministry of Urban Development, the legal advice, the Committee’s recommendations & Consultant’s reports.
The Council also directed that the Deptt. should workout the timelines for completing the above exercise and the Council be informed of the progress.
It was also resolved by the Council that further action may be taken by the department in anticipation of confirmation of the minutes by the Council.
