ITEM NO. 15 (H-01)

1.
NAME OF SUBJECT:

Council’s Guidelines on Recruitment Regulations for the post of Clerical Assistant – case referred by Ministry of Home Affairs.

2.
NAME OF THE DEPARTMENT: 


Secretary’s Establishment (Personnel Department)

3.
BRIEF HISTORY OF THE SUBJECT:

(i) 
The cadre of Clerical Assistant was created and RRs for the post were framed vide Resolution No. 31 dated 11.6.1992. The same were amended vide Resolution No. 13 dated 7.6.1993 and thereafter on 22.5.1998.    

(ii) 
As per the extant RRs the post is filled 90% by direct recruitment and 10% by departmental promotion from regular Group ‘D’ employees. The essential qualifications for the post are:

a. Matriculation or equivalent from a recognized Board/University. 

b. Typing speed 30 WPM in English or 25 WPM in Hindi.

c. Knowledge of computer operation. 

The desirable qualification is Computer course recognized by All India Council of Technical Education.  Remarks column of the said Recruitment Rules reads as under:

“This will be an initial Clerical post. Candidates appointed without qualifying type test will not be granted annual increments till qualifying the said test.”

A copy of the extant RRs is enclosed as Annexure-I See pages 103 - 107.

(iii)
In the year 2004, there were 18 vacancies for departmental promotion quota and action was initiated for filling up the said promotion quota by issuing a circular on 02.06.2004 as per copy at Annexure- II (See page 108).  218 Group-“D” eligible candidates were called for written test on 25.07.2004.  In all 199 candidates appeared in written test, out of which 125 candidates who scored 60% of above marks were short listed for further scrutiny, the short listed candidates were given computer training and thereafter a speed test on computer was conducted on 15.1.2005.  The said test was challenged by some of the candidates in the Hon’ble High Court of Delhi and due to the said Court case, it was decided that the typing test of all the 125 short listed candidates of written test would be conducted as per the Recruitment Rules.

(iv)
Accordingly, the typing test was held on 25th & 26th June, 2005 and 20 candidates were declared qualified in the type writing test as per the Recruitment Rules.  A DPC was held for 17 vacancies and 3 persons were placed in the waiting.  A panel of Clerical Asstt. was thereafter drawn up on 26.12.2005.

(v)
When the candidates were short listed without a typing test for selection after giving them a training on the computer, the decision was challenged in the Court and thereafter it was decided that all the 125 persons shall be eligible for the typing test.  A writ petition was filed in the Delhi High Court seeking interim stay against the recruitment of the Clerical Asstt., the Court declined to give the stay and thereafter the decision of the Single Judge was challenged before Division Bench of the Delhi High Court in LPA No.2015-28/2005, the DB of the High Court examined the matter in detailed and their decision dated 20.9.2005 is at Annexure-III (See pages 109 – 114).  The observations contained in para 6 & 7 of the order are as under:


“6.
In the light of the aforesaid submission of the Counsel for the Appellants, we have carefully considered the records.  In the advertisement/circular inviting applications for selection to the post of Clerical Asstt., it is clearly stated that the candidates will have to qualify in the departmental examination and thereafter also in the typing test. The terms ‘qualification’ cannot be subsequently challenged or altered to be made less stringent.”


“7
The Court thereafter dismissed the appeal.”

(vi)
The writ petition itself was dismissed as infractuous vide Court orders dated 22.03.2007, an extract from the said order is as under :-


“Counsel for the petitioners states that the writ petition has become infractuous in view of the fact that the petitioners had approached the Division Bench of this Court by way of an appeal for non-issuance of a stay order in the respect of the interim application filed by them in the present proceedings.  Pursuant to the filing of the said appeals, the Division Bench, after hearing the parties, dismissed the appeals.  Aggrieved by the said order, the petitioners approached the Supreme Court by way of an SLP, which was also dismissed.  In this view of the matter, counsel for the petitioners states that nothing further survives in the present writ petitioner and the same have been rendered infractuous.


The writ petitions stand dismissed as having been rendered infractuous.  The file be consigned to the record room.”

(vii)
The 18 vacancies in the cadre of Clerical Asstt. were thus filled in as per RRs and the circular issued by the NDMC and as approved by the Court.

(viii)
It appears that after the scrapping of the list of short listed candidates and a separate test on the computer conducted on 15.01.2005 Shri Kiran Pal, Peon, a candidate who had qualified the written test but did not appear in the typing test represented before the National Commission for Scheduled Castes(NCSC) against denial of promotion to the post of Clerical Asstt.  The case was discussed number of times in the Commission, detailed replies sent and personal hearing given to the applicant.  The then Chairman, NCSC vide his communication dated 24.05.2010, addressed to Union Home Secretary found the case ‘fit’ for promotion to Group-‘C’ post and requested him to look into the matter personally and given necessary directions to NDMC.

(ix)
It can be seen from the above that when the panel was drawn without a typing test, it was challenged before the Court that panel cannot be drawn without a typing test and when the candidates failed in the typing test and they approached the Court that typing test is not necessary, the Court held that the NDMC cannot change the terms of the ‘advertisements’ after the process of selection has been completed.

(x)
DoP&T’s guidelines on the issue are as under :-


(a)
DoP&T’s OM dated 29.9.1992 regarding exemption from typing test for drawl of increments and confirmation in service, forwarded by the Government of NCT of Delhi vide their letter dated 29.9.92 has been adopted for NDMC employees in toto vide Circular dated 31.1.1993.  The GOI instructions are applicable to persons appointed as LDC by promotion from Group ‘D’ or by direct recruitment or compassionate appointment or ad hoc basis.

(b)
DoP&T’s O.M. dated 16.08.1996 which relates to “Group ‘D’ employees appointed as LDCs in subordinate offices on the basis of qualifying examination” prescribes that they can pass typing test within two years of their appointment, failing which, they would revert to their earlier Group ‘D’ post.


(c)
DoP&T’s Notification dated 8.11.2010 regarding CSCS(LDC qualifying examination for Group ‘D’ staff) Regulations prescribes that the candidates have to pass type writing test within a period of one year from the date of appointment, failing which no annual increments shall be allowed. The candidates who fail to pass the type-writing test within the period of probation shall be liable to be reverted to the posts held by them earlier.

(xi)
Column 12 of the Recruitment Rules for the post under the column “ Remarks” reads “This will be an initial Clerical post. Candidates appointed without qualifying type test will not be granted annual increments till qualifying the said test.” It is clear that typing test 30 WPM in English and 25 WPM in Hindi is one of the essential qualification. Item 12 relates to “initial Clerical post”. In other words, it deals with those posts which are meant for direct recruits and not for promotees.

4.
FINANCIAL IMPLICATIONS OF THE PROPOSED SUBJECT: 


Nil.

5.
IMPLEMENTATION SCHEDULE WITH TIMELINES FOR EACH STAGE INCLUDING INTERNAL PROCESSING: 


Not applicable. 

6.
COMMENTS OF THE FINANCE DEPTT. ON THE SUBJECT: 

It is an administrative matter and detailed comments of Law Deptt. are available. Hence, no comments.

7.
COMMENTS OF THE DEPARTMENT ON COMMENTS OF FINANCE DEPTT.: 


Not required.

8.
LEGAL IMPLICATIONS OF SUBJECT: 

The Hon’ble High Court of Delhi in LPA No. 2015-28/2005 dated 20.09.2005 in the matter of Sh. Jitender Kumar & Others Vs NDMC has held that every person who is successful in the written test shall have to appear in the typing and computer literacy test for seeking promotion to the post of Clerical Asstt. In case relaxation in RRs is given, the candidates, who had failed in the typing test or even did not appear in the same may seek promotion to the post of Clerical Assistant. 

9.
DETAILS FOR PREVIOUS COUNCIL RESOLUTIONS, EXISTING LAW OF PARLIAMENT AND ASSEMBLY ON THE SUBJECT: 

(i)
Resolution No. 31 dated 11.6.1992

(ii)         Resolution No. 13 dated 7.6.1993

10.
COMMENTS OF THE LAW DEPTT.:


The department has reiterated its earlier comments which are as follows: 

 (a) As per RRs typing test is essential qualification both for direct recruits and departmental candidates.

(b) The remarks against item 12 of the statutory RRs relates to “initial clerical post”. In other words they pertain to direct recruitment and not recruitment by promotion.

(c) As per decision dated 20.09.2005 of the Division Bench of Delhi High Court, persons who had failed in the typing test cannot turn back and say that it was not obligatory for them to qualify in the typing test for getting promotion to the post of Clerical Assistant.

(d) The instructions of DoP&T dated 16.08.1996 are administrative in nature and they cannot override statutory rules.

11.
COMMENTS OF THE DEPARTMENT ON THE COMMENTS OF THE LAW DEPTT.:


No comments.

12.
RECOMMENDATIONS:

The Competent Authority for amendment in the RRs is the Council. As advised by the MHA, the matter is put up to the Council for guidance in this regard so that the MHA and National Commission for Scheduled Castes(NCSC) could be informed of the decision of the Council.

COUNCIL’S DECISION

The Council noted that Recruitment Rules for the post are slightly not in conformity with the instructions issued by the DoP&T regarding exemption from typing test.  It was in this background that the Department had earlier referred the issue to DoP&T for advice, but they asked NDMC to route the proposal through the concerned administrative ministry viz. Ministry of Home Affairs (MHA).  The Council also noted that when the matter was referred to MHA, it sought specific recommendations of the Council in the matter.  

After detailed discussion, it was resolved by the Council that the Recruitment Rules for the post be modified and “Remarks” Column at Serial no. 12 of the extant RRs be deleted so as to bring them in conformity with DoP&T instructions and to maintain equality between Direct Recruits and Promotees, the amendment to be effective from the date of approval of the competent authority. Thereafter, the case be referred back to DoP&T/MHA for advice.  
