ITEM NO.22 (H-04)
1.
Name of the subject/project:

Regularization of TMR workers including Non-Card holders. 

2.
Name of the Department:

Personnel Department. 

3.
Brief History of the subject/project:

(i)
Even before establishment of the Council, large number of daily wagers, called Temporary Muster Roll (TMR) workers were employed by the erstwhile Committee.

(ii)
The Council vide Resolution No. 4(V) dated 23.2.1996 resolved that TMR workers on completion of 500 days be regularized as Regular Muster Roll (RMR) workers as per availability of vacancies.

(iii)
The Council vide Resolution No. 3(iv) dated 14.2.1997 resolved that:

(a)
All Regular Muster Roll Workers who have put in more than 6 years service on 31.12.1996 should be regularized as a one time measure.

(b) In order to accommodate all those workers, required number of Group ‘D’ posts in respective cadres be created.

(c) The regularization be done irrespective of existing vacancies in various departments and the existing vacancies abolished and posts created in the respective departments to accommodate/ regularize persons who were working as TMR or RMR on 31.12.1990 and had completed 6 years from 31.12.1990.

(d) All RMR workers, even those working against Group ‘C’ posts, be regularized only against Group ‘D’ posts.

(e) TMR workers, who were appointed before 31.12.1990 and have worked regularly without any break and completed 6 years service be regularized after due verification.

(iv)
Pursuant to the said Council Resolution, 2122 workers, who had completed 6 years of continuous service without break were regularized. This included 1864 RMR workers who had completed 6 years of continuous service without break on 31.12.1996 and 256 workers whose length of service as TMR plus RMR without break was six years on 31.12.1996. Thus, all TMR/RMR workers engaged prior to 1.1.1991 were regularized.

(v)
The Council vide Resolution No. 8 dated 18.3.1999 resolved that:

(a) The policy formulated vide Resolution dated 14.2.1997 be followed subject to the modification that in the first instance the regularization be carried out against existing vacancies. The cut off date as approved at the time of last regularization was 31.12.1996. The next cut off date could be 31.12.1997 followed by 31.12.1998 and so on.

(b) Subsequent regularization be carried out against the vacancies arising out of retirement, resignation, death etc. in the respective category against which RMR worker would be eligible for regularization.

(c) The respective user departments may carry out work study justifying creation of additional posts, if so required, in the department and after proper sanction thereof, regularization of RMR workers in the respective departments may be considered.

(d) The beneficiary must fulfill the educational qualifications as prescribed in the Recruitment Rules for the category of posts against which he is considered for regularization.

(e) Keeping in view the existing workforce and future regularization of RMR workers, there should now be a complete ban on regularization of TMR into RMR.

(f) For all future recruitments a proper roster system as in the case of regular appointments may be followed giving benefit to SC/ST category of RMR workers.

(g) For short time deployments on special occasions, muster roll shall be drawn as per works requirements/ norms and charged on the work itself. This would be a one time exercise for which no card should be issued and their services dispensed with at the completion of the work/ special requirement.

(vi) TMRs being considered were those who were N.D.M.C. Card Holder.  New card holder was not considered.

(vii) The Council vide Resolution No. 11(H-16) dated 19.12.2007 resolved that the proposal for taking the cut-off date for counting 500 days for TMR workers as 31.12.2001 for considering them as RMR and then after six years of service and regularization of gap period they may be regularized w.e.f. 1.1.2008.  Other conditions as prescribed in the last Council Resolution shall remain the same.

(viii)
The Constitution Bench of the Apex Court in its judgment dated 10.4.2006 in State of Karnataka Vs. Uma Devi & Others has held that even in case of temporary appointment or daily wagers, the process of regular appointment or recruitment against vacant posts has to be as per recruitment rules and it need be ensured that those who are qualified to apply are not deprived of the opportunity to compete for the post.

4. 
Detailed proposal on the subject/project:

1. The Council’s Resolution dated 18.3.1999 has been recently examined by the Central Administrative Tribunal, Principal Bench in the case of Shri Ajay Kumar Pandey Vs. New Delhi Municipal Council (Case No.427/09).  The Tribunal vide its order dated 30.04.2009 has upheld the Council’s Reso. dated 18.3.99 that there would be no TMRs after 18.3.1999.  The point at issue was as to who are the persons entitled to the benefit of being considered as RMR and there after regularization after 06 years as RMR subject to RRs, age criteria and availability of vacancies.  The Tribunal has held that whosoever had been engaged as TMR upto 18.3.99 should be considered for RMR on completion of 500 days as TMR and then regularized on completion of 06 years of continuous service subject to other conditions.  The relevant portion from this judgment reads that all such persons who had come to the rolls before 18.3.1999, the supervening prohibition date, may be considered for giving the status of RMR and then regularization. The Tribunal’s decision and its implementation would mean that the cut off date for ban is 18.3.1999 and whosever had joined the N.D.M.C. as TMR before the said date, a prohibition date, whether he was a card holder or not, is entitled to RMR status on completion of 500 days and on completion of 06 years service as RMR, he would be eligible for regularization subject to fulfillment of other prescribed conditions.

(ii)
The interpretation by the Tribunal is the most rational interpretation and benefit of the said decision shall be given to all those who had joined the N.D.M.C. as TMR upto 18.3.1999, the date of prohibition.
Accordingly a seniority list of those who were taken as TMR prior to coming into force of the ban from 18.3.1999, and who were working without any break up to 31.12.2006 will be drawn up and persons on the basis of seniority from this list will be first adjusted/regularized against the vacancies, if any, as on 31.12.2006 from 2.1.2007 and remaining persons against the vacancies as on 31.12.2007. The said regularization has to be from 1.1.2008. If there are any leftovers, these may be regularized against the vacancies that may be worked out as on 31.12.2008. This has to be as per the recruitment rules, reservation quota, qualifications and as per the age prescribed for the respective post and fulfillment of conditions prescribed vide earlier Council Resolutions. These conditions are reiterated as under: -

i. The workers to be given RMR Status should be either MR Card Holder or Non-Card holder. 

ii. The workers must have worked 500 days and above upto 31.12.2001 to become eligible for RMR status.

iii. He should be working in N.D.M.C. in 2008 and overall, there should not be a total gap of two years to ascertain his continuity.

iv. The days of service put in by a muster roll employee should be verified by the divisional Accountant/Accounts Officer including HODs.  The work and conduct report of the workers should be satisfactory.

v. If any clarification is required to implement the above proposal clarification given by the Appointing Authority i.e. Secretary, N.D.M.C. shall be final.

(iii)
After adjustment of all those who were taken as TMR prior to 18.3.1999 and working without any break up to 31.12.2006, the vacancies, if any, have to be filled in by the Establishment Branches as per the Council’s Resolutions and directions of the Supreme Court, i.e., by following normal established procedure of giving regular appointment or at best ad hoc appointment or short term contractual appointment till regular appointment made as per the recruitment rules for the post. This, however, cannot be out of TMRs/ RMRs/ Daily Wagers. The said vacant posts will be filled as per recruitment rules of the respective posts after inviting applications and requesting Employment Exchange to sponsor candidates and selection be made out of these candidates. The persons with requisite qualifications, age, etc. who had earlier worked with the NDMC may also be considered along with other candidates.

(iv)
Since the proposal does not involve creation of additional posts, approval of the Council is not required if the above procedure is followed, which is as per the policy already decided by the Council and judgment of the Apex Court. In any case, appointment of persons in Category ‘D’ post does not require approval of the Council as Secretary, NDMC is competent to appoint them.   

5.
Financial implications of the proposed project/subject :

As the regularization would be against posts falling vacant on account of retirement, resignation, death, etc., no additional financial implications are envisaged.

6.
Implementation schedule with timeliness for each stage including internal proceeding:

After the proposal is placed before the Council for information, necessary follow up action would be taken for regularizing the eligible applicants as per existing policy of the Council after verifying the particulars of applicants from the concerned user departments. 

7.
Comments of the Finance Department on the subject


No Comments.

8. Comments of the Department on comments of Finance Department:
Not required.

9.
Legal implications of the subject/project:

No legal implications, as the proposal is as per past Council’s Resolutions, Supreme Court’s judgment and recent judgment of CAT.


10.
Details of previous Council Resolutions, existing law of Parliament and Assembly on the subject:

(i) Resolution No.4(v) dated  23.2.1996

(ii) Resolution No 3(iv) dated 14.2.1997

(iii) Resolution No 8 dated 18.3.1999

(iv) Resolution No.3(ii) dated 24.5.2002

(iv)
Resolution No. 11(H-6) dated 19.12. 2007

11.
Comments of the Law Deptt. on the subject/project:

There are two issues (i) TMR to RMR and RMR to Regular as per Council’s decision of 18.3.1999, when a complete ban was enforced on TMR and (ii) further recruitment out of those taken after 18.3.1999.  

In the case of Sh. Ajay Kumar Pandey, CAT has directed ban should be effective from 18.3.1999 and all those who were taken as TMR by 18.3.1999 should be considered for RMR and regularization as per Council policy. We may accept the decision of CAT in the case of Sh. Ajay Kumar Pandey and give RMR Status to all those who were taken as TMR by this date.  MR Card is not necessary for these workers.

In future or those who joined after 18.3.1999, the policy suggested in the agenda meets requirement of law. We concur with department’s proposal.

12.   
Comments of the Department on the comments of Law Department:

The suggestions of the Law Department have been incorporated in the detailed proposal.

13. Certification by the department that all the Central Vigilance Commission (CVC) guidelines have been followed while processing the case:

Not applicable.


14. Recommendation:

The proposal for regularization of TMR workers engaged on or before 18.3.1999, whether card holders or non-card holders, as directed by the CAT in the case of Sh. Ajay Kumar Pandey, which is as per the criteria already decided by the Council in its earlier resolutions and certain conditions as indicated in para 4(ii) above.


The above proposal is placed for information before the Council.
COUNCIL’S DECISION

The recommendations contained in para-4 of the agenda item were noted.  Process for filling up the vacancies as per proposal contained in para-4(iii), be expedited and completed at the earliest.

