ITEM NO. 10 (H-02)
1.
NAME OF THE SUBJECT:-


Notification of the New Delhi Municipal Council (Conditions of Service of Municipal Officers) Regulations, 2010.
2.
NAME OF THE DEPARTMENT:-

Personnel Department.

3.
BRIEF HISTORY OF THE SUBJECT:-

(1) The then Chief Commissioner, Delhi, vide his notification No. F.3(64)41-LSG dated 6th August, 1941 approved the revised bye-laws under Section 31 of the Punjab Municipal Act, 1911 (Punjab Act 3 of 1911) to regulate the business of the Committee.  These bye-laws contained inter-alia provisions relating to Z(i) Appointment, punishment and retirement of officials and servants of the Committee and (ii) Duties of Heads of Departments, Officers and servants of the Committee.

(2) Clause (a) of Sub-Section (2) of Section 416 of the N.D.M.C. Act, 1994 provides inter-alia that any appointment, notification, order, scheme, rule, bye-law, etc. issued or made under the said Punjab Municipal Act, 1911 and in force immediately before the establishment of the Council, shall, in so far as it is not inconsistent with the provisions of the N.D.M.C. Act continue in force and be deemed to have been made or issued under the provisions of the N.D.M.C. Act, unless and until it is superseded by any appointment, notification, order, scheme, rule, bye-laws, etc. made or issued under the said provisions.

(3) Recommendations of Estimate Committee:  In the year, 2004-05, Estimate Committee of the Lok Sabha had taken up the affairs of New Delhi Municipal Council for scrutiny.  The Committee observed that even after 12 years of coming into force of N.D.M.C. Act, 1994 rules, regulations and bye-laws under the N.D.M.C. Act, 1994 have not been framed and directed that these rules, regulations and bye-laws should be framed in a time bound manner.  
(4) H.R. Goel Committee - Accordingly, Sh. H.R. Goel who had earlier worked as Director in MHA was appointed as a Consultant to draft the regulations and the bye-laws to be framed by the Council.  On the recommendation of Sh. H.R. Goel the Council in its meeting held on 17.10. 2007 approved the Conditions of Service of Municipal Officers Regulations, 2007 which are as under:
“Resolved by the Council that the New Delhi Municipal Council (Conditions of Service of Municipal Officers) Regulations, 2007 is approved and the same be sent to the Central Government for approval in anticipation of the confirmation of the minutes and after receipt of such approval they be sent to the Government of NCT of Delhi for publication in the Official Gazette”.

As proposed these were approved by the Council to be forwarded to MHA for approval.  (Annexure – I See pages 46 -55 ) and were submitted to the MHA for approval.

(5)   (a) 
The MHA after obtaining comments from the MCD, DoPT and in consultation with Ministry of Law approved these regulations vide letter dated 28.5.2010 with modifications and are at Annexure – II See pages 56 - 59.  These are to be notified.  

(b) A clarifications was sought from the MHA regarding the applicability of these regulations to the employees appointed under the PM Act, 1911.  Annexure – III See page 60. 

(c) The MHA has clarified that all those employees appointed under the PM Act, by virtue of Section – 416(2) of the Act are deemed to have been appointed under the N.D.M.C. Act, 1994.  Annexure – IV See page 61. 

(d) Copy of Council Resolution dated 17.6.2009 for categorization of post A, B, C & D on the pattern of the Central Government. Annexure – V See pages 62 - 65.

(e) Regulations are applicable to all employees, whether appointed under PM Act of 1911 or N.D.M.C. Act or 1994.

4.
DETAILED PROPOSAL ON THE SUBJECT:- 


(a)
Legal Provisions:

As per Section 43 of the Act, the Council may make regulations to provide for one or more matters covered by Clause (a) to (e) of sub-section-1 of Section – 43 of the Act.  The relevant clause are re-produced as under:

Section 43(1)
The Council may make regulations to provide for any one or more of the following matters, namely:-

(a) the tenure of office, salaries and allowances, provident funds, pensions, gratuities, leave of absence and other conditions of service of officers and other employees appointed under this Chapter;

(b) the powers, duties and functions of Secretary;
(c) the qualifications of candidates for appointment to posts specified in section 33 and to posts dealt with in the Schedule of posts referred to in sub-section (1) of section 34 and the manner of selection for appointments to such posts; 
(d) the procedure to be followed in imposing any penalty under sub-section (1) of section 39, suspension pending departmental inquires before the imposition of such penalty and the authority by whom such suspension may be ordered; the officer or authority to whom an appeal shall lie under sub-section (4) of that section;
(e) any other matter which is incidental to, or necessary for, the purpose of regulating the appointment and conditions of service of persons appointed to services and posts under the Council and any other matter for which in the opinion of the council provisions should be made by regulations.
2.
Section – 2 (43)
defines the term "regulation" means a regulation made by the Council under this Act by notification in the Official Gazette;
3. Section 387(2) - as per Section – 387(2) of the Act, no regulation made by the Council shall have effect until it has been approved by the Central Government and published in the Official Gazette.  The ‘Official Gazette’ has been defined U/s. 2(31) of the Act to mean t ‘Official Gazette’ of the National Capital Territory of Delhi.  As per Section 389 of the Act, these regulations are to be placed before both Houses of Parliament.

4. Section – 18(b) and 18(d) - provide that entire executive power vests in the Chairperson and subject to any regulations that may be made in this behalf:-

(i) he shall dispose of all questions relating to the service of the municipal officers and other municipal employees and their pay, privileges, allowances and other conditions of service; and

(ii) be the disciplinary authority in relation to all municipal officers and other municipal employees;

5. Section 34(4) of the Act provides for the meaning of Category ‘A’, Category ‘B’, Category ‘C’, and Category ‘D’ posts.  Category ‘A’, Category ‘B’, Category ‘C’ posts means and post, which having regard to the scale of pay or emoluments would be a Group ‘A’, Group ‘B’ or Group ‘C’ posts in the Central Government and Category ‘D’ post shall mean a post which is not a Category ‘A’, Category ‘B’, Category ‘C’ posts.

6. As per Section 42 of the Act, direct recruitment to Category ‘B’ and Category ‘C’ posts has to be made through DSSSB.

7. A combined reading of Sections – 43, 2(43), 387(2), 2(31), 389 and Section 18 is that in respect of all mattes relating to pay, allowances, privileges, service conditions and disciplinary proceedings, the Council shall make regulations to be approved by the Central Government and notified by the Government of NCT of Delhi in its ‘Official Gazette’ and placed before both Houses of Parliament and the Chairperson exercising executive powers shall dispose of all questions relating to the service conditions, pay and allowances, privileges and other conditions of service as per the regulations framed in this behalf.

8. Bharat Bhushan Committee:

During the period when these regulations were awaiting approval of the MHA, the Supreme Court in N.D.M.C. Vs. R.L. Gautam directed to rationalize the pay structure of N.D.M.C. employees.  The sixth Pay Commission recommendations were also received at the same time.  A Committee was set up in August, 2008 by the Chairperson to rationalize the pay structure, keeping in view of the recommendations of the Sixth Pay Commission.  The Committee, was known as Bharat Bhushan Committee.  

The Committee submitted its report on 30.04.2009. The Committee examined scale available in other organization also the provision of the N.D.M.C. Act and concluded that in view of Section – 34, 36 and 43 recommendations of the Sixth Pay Commission for the Central Government Employees and order dated 09.04.2009 as noted by the Council in item No.20(H-01) dated 17.6.2009 of the Central Government’s classification of these scale of pay in Group ‘A’, Group ‘B’, Group ‘C’ and Group ‘D’ employees, the Council has no option but to implement the pay scales of the Central Government employees for the employees of the Council.

9. The relevant portion of the Bharat Bhushan Committee is as under:

5.5.6
 The combined reading of provisions of section 34, 36, 42 and 43 of the NDMC Act, 1994, the Central Civil Services [Revised Pay] Rules, 2008 and the Notification dated 9th April 2009 regarding classification of posts leave no scope for the Council to have any other classification/categorization and scale of pay for its officers and employees except the categorization/classifications and scale of pay as per Central Civil Services [Revised Pay] Rules, 2008.  

5.5.7
The NDMC Act, 1994 is a Central Legislation and the legislature in its wisdom has legislated that Central Govt. shall have control over the Council and officer and employees of the Council shall be appointed in A, B, C or D category of posts, which would have its scales and emoluments similar to Group A, B, C or D posts in Central Govt.  This ensures that Council should not appoint officers and employees in inferior or superior scales and would maintain parity in the scales of pay with the Central Govt. employees and Municipal Corporation of Delhi.  The scales of pay in Delhi Cantonment Board, DDA,  Delhi Jal Board and Government of NCT of Delhi are also the same.

5.5.8
 While framing regulations under Section 43(1)(a), the Council has already resolved that all its employees would be governed by the rules and regulations applicable to an employee of Central Govt.  These include FR, SR, Conduct Rules and Pay Rules.

10. The report of the Bharat Bhushan Committee was placed before the Council on 15/22.7.2009.  The Council without going into the recommendations of the Bharat Bhushan Committee resolved as under:

Resolved by the Council that those employees who have been left out of the benefit of Shiv Shankaran Scale, may also be given the benefit of the Shiv Shankaran Scale, in view of the directions given by Hon’ble Supreme Court of India in SLP (Civil) No.(s) 13301/2005 & Batch.

It was further resolved by the Council that the present report of the Bharat Bhushan Committee may be referred back to the same Committee for giving its further recommendations within two weeks from the receipt of report of the Pay Revision Committee constituted for the Delhi Transco Ltd.
11. The Bharat Bhushan Committee had specifically mentioned about the regulation framed by the Council U/s. 43(1)(a) of the Act regarding conditions of service of municipal employees as is clear from Para 5.5.6 of the Committee’s Report.  While passing the Resolution on 15/22.7.2009, it appears the Council did not go through the report of the Bharat Bhushan Committee which had specifically brought on record the Council's earlier decision dated 17.10.2007 and framing of the regulation of conditions of service of municipal employees in 2007 itself.  As per Section 18 of the N.D.M.C. Act, the Chairperson while exercising executive power has to follow the regulations framed U/s. 43(1)(a) of the Act.  The regulations framed by the Council in 2007 have been approved by the Central Government U/s. 387(2) and are awaiting notification in Official Gazette.  

12. It appears that while framing Conditions of Service of Municipal Officer Regulations of 2007, the Council was aware of the Section 34(4) of the Act and was bound to follow Fifth Pay Commission recommendation for its employees.  Since after passing of the Resolution dated 15/22.07.2009 the Central Government has approved the regulations made by the Council on 2007 wherein in Resolution dated 17.10.2007 it was resolved as under:

“Resolved by the Council that the New Delhi Municipal Council (Conditions of Service of Municipal Officers) Regulations, 2007 is approved and the same be sent to the Central Government for approval in anticipation of the confirmation of the minutes and after receipt of such approval they be sent to the Government of NCT of Delhi for publication in the Official Gazette”.

The Central Government has issued reminder through letter No. F.25(1)/CMC/9/2010/D-543 dated 22.11.2010 and subsequent reminders dated 11.3.2011 and 16.5.2011, for early notification of the Regulations. 

13. In the regulation framed by the Council and approved by the Central Government covers the following items:

(i) Fundamental Rules and Supplementary Rules (including Travelling Allowance Rules);

(ii) The Central Civil Services (Leave) Rules, 1972

(iii) The Central Civil Services (Pension) Rules, 1972

(iv) The Central Civil Services (Commutation of Pension) Rules 1981;

(v) The payment of Arrears of Pension (Nomination) Rules, 1983;

(vi) The General Provident Fund (Central Rules) 1960;

(vii) The Central Civil Services (Conduct) Rules, 1964

(viii) The Central Civil Services (Classification, Control and Appeal) Rules, 1965;

(ix) The Central Civil Services (Leave Travel Concessions) Rules, 1988;

(x) The Central Civil Services (Revised Pay) Rules, 2008;

(xi) The Central Civil Services (Temporary Service) Rules, 1965;

14. Status of Group ‘D’ Employees.

The Central Government while accepting the recommendations of the Sixth Pay Commission had resolved that the work being performed by Group ‘D’ employees be out-sourced and all those who already have necessary qualifications be given Category ‘C’ post.  It appears, it may be difficult for the Council to accept this recommendations of the Sixth pay Commission and Group ‘D’ has to continue in N.D.M.C.  If all the posts are to be converted into Category ‘C’ post, only a person who has qualification of 10th pass would qualify for service and all the recruitments will have to be made through the DSSSB which is time taking process. Since the power of recruitment in Group ‘C’ would be the DSSSB, it may be difficult for the Council to have even muster roll employees or daily wagers or contract employees on its roll as they would have to be appointed against Category ‘C; posts and Council doesn’t have power of such appointments, they will have to be appointed by the DSSSB.  The N.D.M.C. may not be in a position to out source the entire services as suggested by the Sixth Pay Commission.  As such, the cadre of Category ‘D’ post may have to maintained and they may be in minus one scale as recommended by the Sixth Pay Commission.

15. Since the Council has already framed the regulations in 2007 and these regulations have been approved by the Central Government as per provision of Section 387(2) of the N.D.M.C. Act these have to be notified. This is to bring to the notice of the Council before notification 387(2).

5.
FINANCIAL IMPLICATIONS OF THE PROPOSED SUBJECT:-


Pay will be protected of all employees what they are getting as on date.

6.
IMPLEMENTATION SCHEDULE WITH TIMELINESS FOR EACH STAGE INCLUDING INTERNAL PROCESSING:-

The Council vide Reso. No. 27 (C-34) & 28(C-35) dated 17.10.2007  has already approved New Delhi Municipal Council (Conditions of Service of Municipal Officers) Regulations, 2007 as per Sub Section 2 of Section 387, it was sent to Central Government for approval.  The Central Government i.e. MHA vide letter dated 15.4.2009 circulated the said Regulation to the following Department/Ministry for comments:

(i) The Secretary, Department of Legal Affairs, Ministry of Law & Justice;

(ii) The Secretary, Legislative Department, Ministry of Law & Justice;

(iii) The Secretary, Department of Personnel & Training; and

(iv) Chief Secretary, Govt. of NCT of Delhi

After obtaining comments/approval from the aforesaid Ministries/Departments the Central Government vide letter dated 28.5.2010 conveyed the approval of New Delhi Municipal Council (Conditions of Service of Municipal Officers) Regulations, 2010 for publication in the official gazette of NCT of Delhi.  

After receipt of approval from the Central Govt. a doubt has arisen whether the addition of the “expression” “appointed to the New Delhi Municipal Council under Chapter VI of the Act” in the definition would not exclude a municipal officer/employee who had been appointed to the then New Delhi Municipal Committee prior to the coming into force of the New Delhi Municipal Council Act, 1994.  

Before the notification is sent for publication in the Official Gazette a DO letter dated 25.6.2010 was sent to Central Government for clarification of this point.  The Central Govt. i.e. Ministry of Home Affairs vide letter dated 8th September, 2010 clarified that in terms of Clause (a) of Sub Section (2) of Section 416 of the N.D.M.C. Act, 1994, the Municipal Officers and employees appointed prior to coming into force of the New Delhi Municipal Council Act, 1994 shall be deemed to have been appointed under Chapter VI of the New Delhi Municipal Council Act, 1994.

7.
COMMENTS OF THE FINANCE DEPARTMENT ON THE SUBJECT:- 


There are no financial cost as such at this stage and there are “no comments” from the Finance Department point of view.

8.
COMMENTS OF THE DEPARTMENT ON COMMENTS OF FINANCE DEPARTMENT:- 

No comments in view of the above observation of Finance Department.
9.
Legal implications of the subject/Project.


Nil

10.
DETAILS OF PREVIOUS COUNCIL RESOLUTIONS, EXISTING LAW OF PARLIAMENT AND ASSEMBLY ON THE SUBJECT:-


The Regulations have been made by the Council in 2007.  Council passed a Resolution in 2009.  MHA has approved Regulation framed by Council in 2010 and are awaiting Notification.

11. COMMENTS OF THE LAW DEPARTMENT ON THE SUBJECT:-


These regulation made by the Council stands approved by the Central Govt. and are awaiting Notification in the Official Gazette.  These regulation are as per provision of N.D.M.C. Act.

12.
COMMENTS ODF THE DEPARTMENT ON THE COMMENTS OF THE LAW DEPARTMENT.

No comments on the observation of Law Department.

13.
RECOMMENDATIONS & RESOLUTION:

In view of the Council's Resolution dated 15/22.7.2009 as referred to in Para – 10 above, prior to sending the regulation made by the Council on 17.10.2007 and approved by the MHA vide their letter dated 28.5.2010 for notification.  These are placed before the Council for information.

COUNCIL’S DECISION
Deferred by the Council in view of additional information, sought by the members.
