ITEM NO. 14 (W-1)

1. Name of the subject/Project

Public Private Partnership (PPP) project for Development of an Integrated Waste Treatment Complex at Okhla Compost Plant site – Finalisation of Concession agreement

2. Name of the Department

Projects Department. 

3. Brief History of the subject/project:

3.1
Background:

NDMC generates approximately 290 Metric Tons of MSW per day. As per the study report of M/s IDFC, the Minimum waste transported to land fill site in the year 2004 was 239 MT per day. The report also indicates that the transported waste falls short of the waste generated by about 28%. NDMC area is completely landlocked and there is no facility for disposal of the waste generated within NDMC area. As such NDMC is dependent on MCD for providing landfill facility for disposal of MSW.  Even these landfill sites are limited and studies indicate that over 350 acres of landfill area is required every year in Delhi.  Therefore, finding land for disposal of solid waste will become an increasingly difficult task.  Moreover, disposal of waste at landfill sites has its attendant environmental risks like contamination of ground water etc.  Scientific disposal of municipal waste is thus a national concern. 

3.2
History of the project:

In order to take advantage of the developments in the field of waste processing technologies and to evolve a more scientific method of disposing waste, NDMC signed an MOU with M/s ILFS in August 2005 (Council Resolution No 6(W-1), Dated 26/8/05) for setting up a project for complete utilization of solid waste. The project is proposed to be implemented on Public Private Partnership basis (PPP). The salient features of the project are as under:

· The project is to be undertaken jointly with MCD as the waste generated in NDMC area is not sufficient to meet the requirements of economies of scale.

· NDMC contributes to the project by providing land at nominal value and by providing waste generated in its area.

· MCD/GNCTD to provide additional land at Timarpur for a Refuse Derived Fuel (RDF) plant of 650 MTD capacity. The RDF to be used for generating electricity at the Okhla Plant.

· NDMC & MCD will earn a share of revenue from sale of electricity, 

· he capital as well as the running cost is to be borne by the private participant.

· The selection of the private participant would be through a transparent & competitive bidding process

In pursuance of the MOU, M/s ILFS has undertaken various developmental activities as per the terms of MOU which are detailed in Annexure A (See pages 127 – 132).
4. Detailed proposal on the subject/project

4.1
The operator is to be selected through a competitive bid process. Before bids are invited, the terms of the concession agreement are to be finalized. In this regard a draft of the concession agreement was prepared by ILFS in Nov 2005 and it was given to NDMC for its concurrence. Since then, the draft has undergone several rounds of discussions with the finance department, legal consultants, health department and in the Empowered Committee. The finalized draft is placed at Annexure B (See pages 133 – 185). A similar draft concession agreement has been approved by MCD, a signed copy of which is available with the department.

Like any other agreement, the draft concession agreement for this project imposes certain rights and obligations on the contracting parties. An attempt has been made by the department to ensure that the concerns of NDMC are suitably addressed in the draft agreement and interests of NDMC are protected. In the outcome, the draft concession agreement offers the following benefits and imposes the ensuing obligations on NDMC:

4.2
Advantages to NDMC envisaged in the contract are:

(a) Scientific disposal of MSW generated within its Jurisdiction at no extra cost for next 25 years.
(b) Design, Construction and Operations risks are to be borne by the Concessionaire.
(c) Saving on Landfill Charges paid by NDMC to MCD estimated to be Rs 2.25 crores per annum.
(d) Income from revenue share from the sale of Power generated by the plant (subject to regulator’s approval).
(e) Carbon Credits: The project qualifies for availing carbon credits under the Clean Development Mechanism. The revenue from Carbon Credits shall be distributed between NDMC/MCD and Concessionaire in ratio of 75:25. The distribution of revenue from Carbon Credits between MCD and NDMC shall be done in the same ratio as the MSW delivered by each.
(f) The plant is to be designed with a provision for Capacity Augmentation to take care of future increase in MSW, this will help in meeting any future increases of MSW generated in NDMC area.
4.3
The Obligations that rest with NDMC under the contract are 

a) To provide 15 Acres of land at Okhla at a nominal license fee of Re.1 per annum.

b) To supply a minimum of 200 TPD of waste to the plant for the duration of the project. NDMC to continue to bear the transportation cost as it is doing at present.

c) To arrange for the disposal of MSW during planned plant Shutdown each year for repair and maintenance (limited to 30 days in a year)

d) The waste which is supplied by NDMC should meet the following criterion:

· it should not have hazardous waste, biomedical waste and dead remains and construction and demolition waste. 

· the waste density should not exceed 850kg/cubicmeter. 

4.4
The risks to NDMC under the contract are as under:

(a) In case NDMC fails handover the land after signing the concession agreement, then NDMC will be liable to pay the Development Costs put in by the developer.

(b) NDMC will be liable for losses on account of any third party claims against the use of the land for the project

(c) In case NDMC fails to deliver the minimum waste quantity for six continuous days, NDMC will have to pay a compensation based on the cost of alternative supply of fuel for running the plant.

e) In case of termination of Agreement due to NDMC event of default, NDMC will have to pay Termination Payments equal to the sum of :

· The total Debt due &

· 150% of the equity subscribed in cash and actually spent on the project.

It is a joint project with MCD and MCD has already signed the Draft Concession Agreement in Jan. 2007.

4.5
Proposal for Consideration of the council:

The agenda is placed before the council for consideration and acceptance of the risks and obligations envisaged under the draft concession agreement as discussed above keeping in view the overall benefits envisaged in this project. 

5. Financial implications of the proposed project/subject:

· Saving of Landfill charges paid by NDMC to MCD of around Rs. 2.25 Crores per year.

· Income from Revenue share from the sale of Power @ Rs 0.05 per unit with the condition that Royalty Amount would increase proportionately to any increase in approved tariff after the first year of Commercial Operation. (subject to regulator’s approval).

· Allocation of 20MT per month of compost for use of the Horticulture Deptt at 50% on the normal selling price.

· Carbon Credits: the revenue from Carbon Credits shall be distributed between NDMC / MCD and the Concessionaire in ratio of 75 : 25. the distribution of Revenue from Carbon Credits between MCD and NDMC shall be done in the same ratio as of MSW delivered by each.

· In case NDMC fails to deliver the minimum waste quantity for six continuous days then compensation, based on the cost of alternative supply of fuel for running the plant, will have to be paid by NDMC.

6. Implementation schedule with timelines for each stage including internal proceeding:

Mechanical completion is to be done within Twenty Four (24) months.

7. Comments of the Finance Deptt. on the subject

The risks and obligations given in the draft agenda paper are as per the concession agreement separately concurred by the finance department subject to minor drafting changes already communicated.

8. Comments of the Deptt. on comments of Finance Deptt.

Drafting changes have been incorporated wherever required.

9. Legal implications of the subject/project

LA has raised the point that if any proceeding is pending in the Supreme Court, on this issue, how it has been overcome in this agreement.

It is to inform that the WP no. 888/1996 is pending in the Supreme Court of India, regarding that no subsidy can be provided to any concessionaire until the decision of the Supreme Court is finalised. Here in this Concession Agreement, no subsidy is being given and also the clause no.22.6 (a)-(iv) & 4 at page no.43 of the draft agreement, clearly indicates that the change in law shall not include any order of the Supreme Court of India in WP no. 888/1996. Further it is added that all costs & expenses that NDMC may have to incur in participating in and attending to the proceedings before the Supreme Court of India in WP no. 888/1996 shall be incurred by NDWPCL on behalf of NDMC.

10.
Details of previous Council Resolutions, existing law of Parliament and Assembly on the subject

The MOU with M/s ILFS was approved by the Council vide Resolution No 6(W-1), Dated 26/8/05.

11.
Comments of the Law Deptt. on the subject/project

The draft concession agreement was shown to law department earlier. Law department had advised that the concession agreement should be vetted by an external legal expert. Accordingly, the concession agreement has been vetted by M/s Dua Associates.

12.
Comments of the Deptt. on the comments of Law Deptt.


Nil.

13. Recommendation

Recommended that the draft concession agreement be approved by the Council.

COUNCIL’S DECISION

Council approved the draft concession agreement.
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THIS AGREEMENT made this__ day of__________ 2007 at [   ] 

BETWEEN

New Delhi Municipal Council, a municipal body established under the New Delhi Municipal Council Act and having its office at ________________________________________, acting through [     ] , the Chairperson (hereinafter referred to as “NDMC”, which expression shall, unless repugnant to the context or meaning thereof, mean and include its successors and assigns) of the ONE PART

AND

TIMARPUR-OKHLA Waste Management Company Private Limited, a Company incorporated under the Companies Act, 1956 and having its registered office at Core 4B, 4th Floor, India Habitat Center, Lodhi Road, New Delhi-110 003, (hereinafter referred to as “TOWMCL”, which expression shall, unless repugnant to the context or meaning thereof, mean and include its associate/group companies, successors and assigns) of the OTHER PART
NDMC and TOWMCL are hereinafter referred to individually as the “Party” and collectively as the “Parties”.
WHEREAS

1. NDMC, constituted under the New Delhi Municipal Council Act 1994, (hereinafter referred to as the “Act”), is responsible for, inter alia, making adequate provisions for the collection/ removal and disposal of filth, rubbish and other obnoxious or polluted matters.  Government of India has formulated Municipal Solid Waste (Management and Handling) Rules, 2000 (“MSW Rules”) that impose an obligation on NDMC to adopt suitable process for disposal of municipal waste. In furtherance of its functions and pursuant to the MSW Rules NDMC has demarcated land for establishing facilities to process, manage and dispose municipal solid waste;

2. NDMC after obtaining necessary approval from DDA and Site Authorization from DPCC under MSW Rules 2000has earmarked land admeasuring fifteen acres (as specifically provided under Schedule III hereto and referred to hereinafter as the “Site”), located at the site adjacent to the existing sewage treatment plant at Okhla, as the site for establishing an integrated processing and treatment facility for municipal solid waste generated from the areas within its jurisdiction (as defined under Clause 1.1 and hereinafter referred to as the “Plant”);

3.
NDMC is desirous of augmenting its waste management capability and expand its waste processing, management and disposal capabilities and for that reason has decided to replace the compost plant existing at the Site with the Plant, it being a more efficient integrated processing and treatment facility than the existing compost plant;   

4.
TOWMCL as a special purpose company, incorporated by Unique Waste Processing Company (hereinafter referred to as “UWPC”), for developing projects for processing and disposing municipal waste using the technologies of processing municipal waste and also to produce as by-products, inter alia, refuse derived fuel, fluff, organic manure, biogas and use such products for generating electricity and producing fly ash for brick manufacture; 

5.
TOWMCL submitted a proposal to NDMC for developing the Plant at the Site, utilizing suitable technology, on a design, build, operate and transfer basis, as a pilot project, to enable augmentation of the waste disposal capabilities of NDMC;

6.
The proposal submitted by TOWMCL envisaged that a developer (or a consortium of developers) would be selected, through a competitive bidding process, to acquire the entire/majority shareholding of TOWMCL from UWPC and undertake the development, financing, construction, operation and maintenance of the Plant on a design, build, operate and transfer basis;

7.
NDMC accepted the proposal submitted by TOWMCL and authorized the selection of a suitable developer to acquire One Hundred percent of the equity share capital of TOWMCL and agreed to vest TOWMCL with the rights and obligations required to enable it to duly undertake the development, financing, construction, operation and maintenance of the Plant at the Site on a build, operate and transfer basis, on the same day as the acquisition by the selected developer of the entire shareholding of TOWMCL from UWPC; 

8.
NDMC is now desirous of entering into an agreement with TOWMCL vesting it with the rights and obligations required to enable it to demolish the existing compost plant at the Site and duly undertake the development, financing, construction, operation and maintenance of the Plant at the Site on a design, build, operate and transfer basis.  

NOW THEREFORE THIS AGREEMENT WITNESSETH AND IT IS HEREBY AGREEED BY AND BETWEEN THE PARTIES as follows:

1 
DEFINITIONS & INTERPRETATION
1.1 
Definitions

In this Agreement, unless repugnant to the context or inconsistent therewith, the following words, phrases and expressions shall bear the meaning hereinafter respectively assigned to them:

1.1.1
“Access Road” mean the motorable approach road (__ ft. wide) for access to the Site from ____ public road and the intended route of which is indicated in green on the Site plan annexed as Schedule I hereto.
1.1.2
“Additional Cost” shall mean the additional capital expenditure and/or the additional operating costs or both as the case may be, which TOWMCL would be required to incur as a result of a Change in Law.
1.1.3
“Agreement” means this agreement between NDMC and TOWMCL, including its schedules and annexures and includes any amendments made hereto in accordance with the provisions hereof. 

1.1.4
“Applicable Approvals” means all the authorizations, licenses, clearances, permits, no-objections, sanctions and consents as required by Applicable Laws, to be procured by either NDMC or by TOWMCL in connection with the implementation of the Project.

1.1.5
“Applicable Laws” means all the laws, acts, ordinances, rules, regulations, notifications, guidelines or bye-laws which have the force of law, in force and effect, as of the date hereof and which may be promulgated or brought into force and effect hereinafter in India, including judgments, decrees, injunctions, writs or orders of any court of record, as may be in force and effect during the subsistence of this Agreement and applicable to the Project.

1.1.6
“Biomethanation” means a process that entails enzymatic decomposition of the organic matter by microbial action to produce methane rich biogas.
1.1.7
“Bio-Methanation Plant” means the facility having the capacity to process upto one hundred and fifty tons per day (150) of Organic Waste, that will be constructed, operated and maintained as part of the Plant, for undertaking the Biomethanation of Organic Waste.

1.1.8
“C&D Debris” means solid waste resulting from construction, remodeling, repair, renovation or demolition of Structures or from land clearing activities or trenching or de-silting activities. “Structures” for the purposes of this definition means buildings of all types (both residential and non-residential), utilities, infrastructure facilities and any other type of man-made structure. C&D debris include, but are not limited to bricks, concrete rubble and other masonry materials, soil, rock, wood (including painted, treated and coated wood and wood products), land clearing debris, wall coverings, plaster, drywall, plumbing fixtures, roofing, waterproofing material and other roof coverings, asphalt pavement, glass, plastics, paper, gypsum boards, electrical wiring and components containing no hazardous materials, pipes, steel, aluminum and other non-hazardous metals used in construction of structures. 
1.1.9
“Commissioning Period” in relation to the Plant means the period of three (3) months from the date when the Mechanical Completion of each of the Project Facilities has been achieved.

1.1.10
“Concession” means collectively all the rights granted by NDMC to TOWMCL under this Agreement with respect to developing, implementing, constructing, operating and maintaining the Plant for the management, processing and disposal of the Municipal Waste generated from within the NDMC Supply Area, subject to all the terms, conditions, covenants and obligations of this Agreement, more specifically mentioned in Clause 2.1 and 2.2.

“Concession Agreement-MCD” means the agreement dated [  ] between MCD and TOWMCL by which the Concession has been granted to TOWMCL by MCD

1.1.11 
“Daily MSW Deficiency Amount” shall have the meaning given to the phrase in Clause 7.7.

1.1.12  “Daily Weight Sheet” shall have the meaning given to the term in Clause 7.3.

1.1.13
“Date of Commissioning” or “COD” means the date notified by TOWMCL as the date on which the Plant is ready to commence commercial operations after successfully completing the testing, which shall be a date no later than three months of the date of Mechanical Completion of the Plant. 

1.1.14
“Date of Mechanical Completion” means, in relation to the Plant, the date, not being later than twenty four (24) months from the Effective Date, on which, the construction of the Plant is to be completed with all equipments and be ready for testing and commissioning.

1.1.15
“Dead Remains” means the dead bodies, carcasses, bones or skeletal remains of animals, rodents and other living beings (other than plants).
1.1.16
“Delhi Jal Board” is the authority created under the [   ] Act, having jurisdiction over water supply and sewage treatment for the city of Delhi.

1.1.17
“Delivery Schedule” shall have the meaning given to the term in Clause 6.2.

1.1.18
“Development Costs” shall mean the aggregate of the amounts spent by TOWMCL in undertaking activities in relation to the implementation of the Project till the Date of Commissioning which amounts will include but not be limited to: 

(a) expenditure incurred by UWPC for and in relation to the Project which have been charged/assigned to TOWMCL, 

(b) expenditure incurred in relation to preparation of all reports, studies and other papers relating to the Project and the Project Facilities, 

(c) expenditure incurred in respect of filing applications for and obtaining and maintaining Applicable Approvals, 

(d) fees of all consultants, experts, accountants, lawyers, lenders and other independent persons hired in relation to the Project, 

(e) costs of maintaining offices of TOWMCL that are attributable to the Project, 

(f) any payments made to NDMC or on behalf  of NDMC in relation to the Concession or the Project and 

(g) costs of any contractors appointed by TOWMCL in relation to the implementation of the Project. 

1.1.19
“Encumbrances” means any encumbrance such as mortgage, charge, pledge, lien, hypothecation, security interest or other obligations and shall also include physical encumbrances, including utilities both under and above the ground and encroachments on the Site.
1.1.20 “Effective Date” means the date on which the obligations of TOWMCL, under this Agreement, become binding and effective and all the conditions precedent specified in Clause 3.1 are either satisfied or waived by TOWMCL in accordance with Clause 3. 

1.1.21
“Excluded Waste” means waste material of the nature that the Project Facilities are not designed or authorised to receive, manage, process and dispose that shall mean 

(i) Hazardous Waste, 

(ii) Bio-Medical Waste and 

(iii) Dead Remains.
1.1.22
‘Existing Facility” means the compost plant covering approximately 8.5 acres of the Site, which had been constructed by NDMC in [  ] that is presently existing facility, if any at the Site 

1.1.23
“Financing Documents” or “Financing Agreements” means all the agreements, taken together, that are entered into between TOWMCL and the lenders for providing the debt financing for the implementation of the Project and shall include the security documents creating the relevant security (such as mortgages or charges or liens) on the Plant or any part thereof, for securing the debt provided.

1.1.24
“Good Industry Practice” means the exercise of that degree of skill, diligence, prudence and foresight in compliance with the undertakings and obligations under this Agreement which would reasonably and ordinarily be expected of a skilled and an experienced person engaged in the implementation, operation and maintenance or supervision or monitoring thereof or any of them of facilities similar to the Facilities to be constructed, operated and maintained pursuant to the Project.
1.1.25
“Hazardous Waste” shall have the meaning as defined under the Hazardous Wastes (Management and Handling) Rules, 1989.

1.1.26
“Inert Management Facility” means the Facility that will be constructed, operated and maintained as part of the Plant, for managing and processing the Residual Inert Matter in order to ensure that there is minimum requirement for Landfilling of the Residual Inert Matter.

1.1.27
“Landfill Site” means the existing landfill site for disposal of solid waste admeasuring [   ] located at [  ], the location of which is indicated in the map in Schedule I, and any alternate or additional landfill site notified by MCD/NDMC pursuant to Clause 8 of this Agreement or Concession Agreement-MCD, as being available for disposal of MSW pursuant to this Agreement, if the existing landfill site is not available or suitable for disposal of MSW.

1.1.28
“Landfilling” means the disposal of the Residual Inert Matter and Rejected Wastes at the Landfill Site in accordance with the terms of this Agreement.
1.1.29
“Licence ” means the licence pursuant to which NDMC shall provide the Site to TOWMCL, the draft of which is provided as Schedule V to this Agreement.
1.1.30
“Lenders” means the Persons that provide the financing for the Projects pursuant to Financing Agreements.
1.1.31
“MCD” means the Municipal Corporation of Delhi, a municipal corporation established pursuant to the Municipal Corporation of Delhi Act, 1957, having jurisdiction over areas of Delhi that are not falling within the jurisdiction of NDMC.

1.1.32
“MCD MSW Quantity” means Nine hundred metric tons ([900]MT) of MSW per day MSW, which is the quantity of MSW that TOWMCL will arrange to obtain from MCD or any Person located within the jurisdiction of MCD, for processing at the Plant.

1.1.33
“MSW” or “Municipal Waste” means waste generated by households, public services, agricultural activities, commercial establishments and industries located within the jurisdiction of NDMC and MCD, and shall include Solid Waste, and Organic Waste, but shall not include the Excluded Wastes. 

“MSW” or “Municipal Solid Waste” shall have meaning as defined under the Municipal Solid Waste (Management & Handling) Rules 2000, which is reproduced as below:

“Municipal Solid Waste” includes commercial and residential wastes generated in a municipal or notified areas in either solid or semi-solid form excluding industrial hazardous wastes but including treated bio-medical wastes;

1.1.34
“MSW Rules” means The Municipal Solid Wastes (Management and Handling) Rules, 2000 framed by the Government of India under the Environment (Protection) Act, 1986 (Act 29 of 1986) and includes any statutory amendments / modifications thereto or reenactments thereof, for the time being in force.

1.1.35
“Material Adverse Effect” means a material adverse effect on (a) the ability of either Party to exercise any of the rights to perform / discharge any of its duties / obligations under and in accordance with the provisions of this Agreement and/or (b) the legality, validity, binding nature or enforceability of this Agreement.

1.1.36 
“Material Breach” shall mean a breach by either Party of any of its obligations under this Agreement which has or is likely to have a Material Adverse Effect on the Project and which such Party shall have failed to cure.

1.1.37
“Maximum MSW Quantity” means presently [Thirteen Hundred] metric tons ([1300] MT) of MSW per day, which is the maximum quantity of MSW that the Plant can presently process and would mean any revised maximum increased capacity that is notified by TOWMCL during the Term.
1.1.38
“Minimum MSW Quantity” means [   ] metric tons ([  ]MT), with a permissible variation of ± [10]%, which is the minimum quantity of MSW that the Plant would require to operate efficiently. 
1.1.39 “NDMC MSW Quantity” means the quantity of MSW that NDMC shall supply to TOWMCL, in accordance with this Agreement, for processing at the Plant, which shall be within the range of two hundred metric tons (200 MT) to four hundred metric tons (400MT), with a permissible variation of ± [10]%.

1.1.40
“NDMC Supply Area” means, the areas under the jurisdiction of NDMC falling under [  ] zones, which NDMC has identified as the source of MSW for the Project, vide its letter dated ____  annexed as Schedule IV hereto
1.1.41
“Organic Waste” means such type of Waste that can be degraded by micro-organisms, but shall not include Excluded Wastes.
1.1.42
“Person” means any individual, corporation, partnership, joint venture, trust, unincorporated organization, government or governmental authority or agency or any other legal entity.

1.1.43
“Plant” means the integrated MSW management, processing and disposal facility comprising the RDF Plant, the Bio-Methanation Plant, the Power Plant and the Inert Management Facility to be designed, constructed, operated and maintained by TOWMCL in accordance with the terms and provisions of this Agreement and in the event TOWMCL decides to design, construct, operate and maintain a compost plant, such facility shall also be part of the Plant.

1.1.44 
“Power Plant” means the a power generation plant of a name plate capacity of [Sixteen]  mega watts ([16] MSW) that will generate electricity by using the Municipal Waste or Supplementary Fuel or both, as the case may be.
1.1.45 “Preliminary Notice” means the notice of intended Termination by the Party entitled to terminate this Agreement to the other Party setting out, inter alia, the underlying Event of Default.  

1.1.46
“Project” means the project for enabling the processing of Municipal Waste up to the Maximum MSW Quantity and for that purpose to design, development, financing, construction, operation and maintenance of the Plant under and in accordance with the terms and provisions of this Agreement.

1.1.47 “Project Facilities” means, as the context may require either all or one or more of the constituents of the Plant including without limitation (i) the Site and (ii) the individual facilities comprising the Plant, namely the RDF Plant, the Bio-Methanation Plant, Inert Management Facilities, and the Power Plant.  

1.1.48 “RDF” means the solid fuel in the form of fluff or pellets/briquettes that is produced by drying and separation of combustible fractions from the MSW meeting the requirements of the boiler to generate electricity through the turbine that will be part of the Power Plant. 
1.1.49
“RDF Plant” means the Facility having a capacity to process up to [Thirteen Hundred] metric tons per day ([1300] TPD) of MSW, that will be constructed, operated and maintained as part of the Plant, for producing RDF from the MSW. 

1.1.50
“Receipt Point” means the place within the Site, specified in writing by TOWMCL and marked on a layout plan by TOWMCL on or before the Date of Mechanical Completion, at which NDMC shall be required to deliver the MSW in accordance with the terms of this Agreement.

1.1.51
“Residual Inert Matter” means the waste matter obtained after processing of the MSW by each of the relevant Project Facilities. 
1.1.52 
“Rejected Waste” means such components of a consignment of Municipal Waste delivered by NDMC that are refused to be accepted by TOWMCL, either at the time of delivery upon inspection of the MSW delivered or being delivered, as the case may be, on the ground that they are either: 

(a) classified as Excluded Wastes,  

(b) they are not in accordance with the composition of MSW as defined in this Agreement, 

(c) they are of a quantity that is in excess of the NDMC MSW Quantity, 

(d) they are part of a consignment of MSW that is sought to be delivered by NDMC when it has been notified that the Plant is undergoing repair or maintenance . 

1.1.53
“Residual Treated Water” means the treated liquid residue derived from the Sewage treatment process of the Sewerage Treatment Plant, that is capable of either discharge into natural water bodies or re-use for purposes other than human consumption which will be supplied by the Delhi Jal Board to TOWMCL from the Sewage Treatment Plant, for being used in the Plant. 
1.1.54
“Royalty” means the revenue share payable to NDMC pursuant to Clause 11.

1.1.55 
“Sewage” means the liquid waste that is treated by Delhi Jal Board at the Sewerage Treatment Plant. 
1.1.56
“Sewage Treatment Plant” means the sewage treatment plant owned, operated and maintained by the Delhi Jal Board that is located on the land adjacent to the Site, as more clearly indicated in the map in Schedule I to this Agreement. 
1.1.57
“Sludge” means primarily organic solid or semi solid product of the treatment process of Sewage undertaken in the Sewerage Treatment Plant.
1.1.58
“Solid Waste” means wastes generated from commercial, agricultural, industrial and domestic activities within the jurisdiction of NDMC and MCD that are in either solid or semi-solid form but shall not include the Excluded Wastes.
1.1.59
“Site” means the land admeasuring [   ] acres located adjacent to the Sewage Treatment Plant at Okhla (more particularly described in Schedule III hereunder and shown delineated by red colour boundary line on the Site plan annexed hereto and marked as Schedule I).       
1.1.60
“Supplementary Fuel” shall have the meaning given to the term in Clause 2.4.

1.1.61
“Technology” means the relevant technology for the waste to energy processes, that TOWMCL may, at its discretion, deem fit to use in the Project Facilities from time to time. 
1.1.62 
“Term” means the time period of twenty five (25) years commencing from the Effective Date and will also include such successive time period/s by which the Concession granted in this Agreement may be renewed/ extended as provided herein. 
1.1.63
“Termination” means the early termination of this Agreement pursuant to Termination Notice given by either Party to the other Party or otherwise in accordance with the provisions of this Agreement but shall not, unless otherwise requires, include expiry of this Agreement due to the expiry of its Term. 

1.1.64
“Termination Notice” means the termination notice given pursuant to Clause 17.
1.1.65
“Termination Date” means the date specified in the Termination Notice as the date on which Termination occurs. 

1.1.66 “Termination Payment” means the payments payable pursuant to Clause 17.2(f) or Clause 22.4(d) of this Agreement.

1.1.67
“Transporter” shall have the meaning give to the term in Clause 5.1(a).

1.1.68
“Transportation Contract” shall have the meaning give to the term in Clause 5.1(a).

1.1.69
“Vacant Possession” means delivery to TOWMCL, of possession of the lands constituting the Site free from all Encumbrances subject to Clause 4.1 (b)  and the grant of all easementary rights and all other rights appurtenant thereto.

1.1.70  “Viability Gap Funding” or “VGF” means the financing provided to eligible infrastructure projects by the Government of India pursuant to The Guidelines to Support Public Private Partnerships in Infrastructure, August 2004.
1.1.71
“Weighbridge” means the electronic weighbridge capable of performing the operations specified in Clause 7.3.

1.2
Interpretation

(a)
The words, phrases and expressions defined hereinabove in Clause 1.1 or defined elsewhere by description in this Agreement, together with their respective grammatical variations and cognate expressions shall carry the respective meanings assigned to them in the said Clause 1.1 or in this Agreement and shall be interpreted accordingly. Expressions, which have not been defined in this Agreement shall carry the respective meanings assigned to them in their ordinary applicability read in context with the manner of their usage in this Agreement or in their respective technical sense, as the case may be;

(b)
all words in singular shall be deemed to connote their respective plurals and vice-versa, unless the context suggests otherwise;

(c)
the words “include” and “including” are to be construed without limitation; 

(d)
the headings of the Clauses in this Agreement are merely for purposes of convenience and shall have no bearing on the interpretation of this Agreement;

(e)
the Schedules and Annexures to this Agreement form an integral part of this Agreement and shall be interpreted accordingly.

2
THE PROJECT

2.1
Grant of Concession

Subject to and in accordance with the terms and conditions set out in this Agreement, NDMC hereby irrevocably grants to TOWMCL and TOWMCL hereby accepts exclusive right and authority, during the Term, to develop, establish, finance, design, construct, operate and maintain the Plant at the Site, and in addition to the other rights granted under this Agreement: 

a. to exclusively hold, possess, control the Site, in accordance with the terms of the License for the purposes of the due implementation of this Project, in accordance with the terms of this Agreement. 

b. to receive at the Receipt Point, during each day of the Term, MSW from NDMC  mainly and primarily from the NDMC Supply Area. The cost of transportation and delivery till the Receipt Point shall be borne by NDMC.

c. to refuse to accept any MSW that is in excess of the NDMC MSW Quantity

d. To inspect the MSW delivered by NDMC and identify Rejected Waste and refuse to accept the Rejected Waste. 

e. to store, use, appropriate, market and sell or dispose all the products/by-products obtained after the processing and treatment of the MSW (including but not limited to electricity, methane, RDF, compost and Residual Inert Waste), 

f. to construct, operate and maintain a pipeline system from the Sewage Treatment Plant to the Plant to enable TOWMCL to receive Residual Treated Water from Delhi Jal Board and to store it at the Site and use it in the Plant for such purpose as it may deem fit.

g. to receive and store Sludge at the Site and use it in the Plant for such purpose as it may deem fit.
h. to receive, for the purposes of processing at the Plant, MSW from MCD or any Person. 

i. to receive all the fiscal incentives and benefits accruing in respect of or on account of the Project. It may however be noted that revenue from Carbon Credits, if any, shall be dealt with as per directions of Delhi Electricity Regulatory Commission (DERC). If DERC does not gives any directions about Carbon Credits, the revenue from Carbon Credits shall be distributed between NDMC/MCD and TOWMCL in ratio of 75:25 that is 75% to NDMC/MCD and 25% to TOWMCL. The distribution of revenue from Carbon Credits between MCD and NDMC shall be done in the same ratio as of MSW delivered by each. The revenue of Carbon Credits to be distributed shall be determined after deducting from revenues from Carbon Credits, actual expenses incurred by TOWMCL in obtaining the Carbon Credits.

2.2
Rights Associated with the Grant of Concession

Without prejudice to the generality of foregoing and other provisions of this Agreement, the Concession hereby granted to TOWMCL shall include and shall entitle TOWMCL, without requiring any further authorization or authority from NDMC, to enjoy, the following rights, privileges and benefits in accordance with the provisions of this Agreement and Applicable Laws:

(a)
to design, engineer, finance, procure, construct, install, commission, operate and maintain each of the Project Facilities either itself or through such Person as may be selected by it;

(b)
upon commissioning of a Project Facility, to manage, operate and maintain the  same either itself or through such Person as may be selected by it;

 (c)
to borrow or raise money or funding required for the due implementation of the Project and mortgage, charge or create lien or encumbrance on the whole or part of the Project Facilities, provided however, the creation of mortgage, charge, lien or encumbrance on the lands constituting the Site will be dependant on the terms and conditions on which the said lands have been granted by the Delhi Development Authority to NDMC;

  (d)
to obtain the utilities required for enabling the construction of the Project Facilities, on payment of applicable charges for the utilities; 

2.3
Use of Suitable Technology

Without prejudice to the generality of the foregoing, TOWMCL shall have the right to develop the Project Facilities using such Technology that it considers suitable and commercially viable for the purposes of implementing the Project, in accordance with terms of this Agreement. It is acknowledged that it is the intention of TOWMCL to essentially use Bio-methenation, RDF and material recovery Technology associated with the concept of an integrated waste processing plant, a process diagram of which is provided in Schedule [II] and that TOWMCL shall have the right to modify, adapt, upgrade or change the Technology, from time to time, based on actual operations of the Plant and the requirements of the Project.

2.4
Use of Supplementary Fuel for Power Plant


The Parties hereby agree that TOWMCL shall have the right to use, at such times as it may deem fit, any fuel as a supplement to the MSW to enrich the RDF and/or to directly support the operation of Power Plant (such fuel shall be referred to as “Supplementary Fuel”). The methane gas from the Sewage Treatment Plant of the Delhi Jal Board is intended to be a Supplementary Fuel to support the operation of the Power Plant.  

2.5
Sale and Marketing of Products from Processing MSW

(a)
NDMC hereby confirms that TOWMCL shall be free to sell or otherwise dispose of any products derived or produced from the Plant as a consequence of undertaking the processing of the MSW and Sewage including electricity or RDF or fluff or gas or Sludge or Residual Treated Water or any other products or by-products, other material recovered or produced from MSW and the Sewage at the Plant, by providing timely information to NDMC.   TOWMCL shall have the right to sell or otherwise dispose such products, at such price and to such persons and using such marketing and selling arrangements as it may deem appropriate.  

(b)
Without prejudice to the provisions of sub-clauses (a) and (b) of this Clause 2.5, the Parties hereby agree that TOWMCL shall allocate upto 20MTof compost per month for sale to NDMC’s Horticulture department and further that such compost shall be sold at a discount of 50% (fifty percent) from the generally applicable sale price for compost, as determined by TOWMCL, prevailing at that point of time. 
2.6
Completion of Construction 


TOWMCL shall ensure that the construction of the Plant is completed within a period of twenty-four months from the date of Financial Closure (“Construction Period”). In the event the construction of the Plant is not completed within the said Construction Period, TOWMCL shall be liable to pay NDMC Rupees one hundred per ton of MSW that is being disposed by NDMC at the MCD landfill site, for each day of delay in the completion of construction of the Plant, provided that NDMC shall give notice of 30 days before seeking to impose the penalty under this Clause and if the construction is completed within the said thirty days no penalty will be levied under this Clause.


“Financial Closure” means the due execution of loan agreements and related documentation between TOWMCL and the lenders for the provision of the loan facility for the construction of the Plant.   

2.7
Storage Requirements of Plant 


The Parties hereby agree that the Plant shall be designed to enable: (i) storage of upto three days supply of Maximum MSW Quantity and (ii) storage of fifteen days production of RDF.

2.8
Term of Concession

The Concession is granted to TOWMCL for the Term and shall terminate upon the expiry of the Term or upon earlier Termination of this Agreement.

2.9
Renewal of Concession

NDMC may agree to renew or extend the Concession after the expiry of the initial Term, for another period of twenty five years or such other period as may be mutually agreed to and on such terms and conditions as mutually agreed upon. 

2.10
Financing Through Viability Gap Funding

In the event TOWMCL seeks Viability Gap Funding it will ensure that the conditions, if any, stipulated for providing the VGF by the Government of India are complied with.
3
CONDITIONS PRECEDENT
3.1
Conditions Precedent 

This Agreement and the Concession granted herein by NDMC to TOWMCL are valid and binding from the date of execution of this Agreement provided however, the obligations of TOWMCL under this Agreement would become effective and binding, only upon the satisfaction of the following conditions precedent:

 (a)
Subject to provisions of Clause 4.1, NDMC should at its own cost and expense, handover the Vacant possession of the Site to TOWMCL  

(b)
TOWMCL should have, at its own cost and expense, obtained all the Applicable Approvals (as specified in Schedule VII) required to be procured by it to enable the commencement of the Project and in order to commence the construction and operation of the Project Facilities provided however, NDMC shall provide all the support required for enabling the grant of the Applicable Approvals to TOWMCL.   

3.2
Non-Compliance with Conditions Precedent

(a) Non-Compliance with Conditions Precedent will not constitute an Event of Default as defined in Clause 17.2 and will be dealt with as per provisions of this Clause.

(b) It is agreed that, if the above preconditions are not met within six (6) months from the date of execution of this Agreement, then the Parties by mutual consent may (i) extend the time period for satisfaction of the conditions precedent by another six (6) months; or (ii) terminate this Agreement.

(c) In case of Termination due to 3.2 (b) above, 

a. if the default is attributable to NDMC, NDMC shall pay to TOWMCL, as a pre-agreed compensation for such default, the Development Costs duly certified by the statutory auditor of TOWMCL. In the event the Development Costs as certified by the statutory auditor are not acceptable to NDMC then NDMC may request TOWMCL to obtain an independent audit done from another reputed firm of chartered accountants. In this regard, NDMC would provide names of three reputed firms of chartered accountants to TOWMCL.

b. if the default is attributable to TOWMCL, NDMC shall not make any payment to TOWMCL.

4
THE SITE
4.1
Vesting of Site with TOWMCL

(a)
NDMC shall grant TOWMCL a license to use the Site at a nominal license fee of Rupee One (Re. 1/-) per annum for the Term and NDMC shall execute the License Agreement with TOWMCL together with the execution of this Agreement. The license fee can be paid in advance for such period of time as TOWMCL may deem fit. The licensee fee shall remain fixed for the entire Term and shall not be subject to any escalation. TOWMCL shall have the full right to regulate the entry into and use of the Site, subject to inspection rights of NDMC from time to time. 
NDMC hereby agrees that the right to use the land constituting the Site shall be granted to TOWMCL under the License, for the purposes of the development of the Project Facilities for enabling NDMC to discharge its functions of management, treatment, processing and disposal of MSW. The conditions that have been stipulated by the Delhi Development Authority on the lease of the land to NDMC shall be annexed, as a schedule to the License and TOWMCL shall be under an obligation to honour and give full effect to such conditions.

(b)
TOWMCL shall notify NDMC, within a period of three weeks from the date of this Agreement, whether or not it requires the existing superstructure on the Site. 

If TOWMCL notifies that it will not require the existing superstructure, then NDMC will clear the Site and give vacant possession thereof and in the event NDMC has not cleared the Site and delivered possession thereof within a period of two months from the date of such notice, TOWMCL shall be delivered possession of the Site with the obligation to clear the superstructure and provide NDMC with the amounts received from clearing of the superstructure, after deducting from such amount, the costs incurred by TOWMCL in undertaking such activity. Provided however that prior to making such deduction, TOWMCL shall provide NDMC with a detailed statement of costs incurred as well as supporting documentation.


If TOWMCL notifies that it would require the existing superstructure then TOWMCL and NDMC shall mutually agree to a price at which the existing superstructure would be transferred to TOWMCL and in the event the price cannot be mutually agreed to, NDMC shall undertake to remove the existing superstructure and clear the Site as provided for in this sub-clause (b) above.  

(c)
If any underground Encumbrances are found on the Site during the course of construction or any time during Term of the Concession Period, TOWMCL shall notify NDMC of the same and NDMC shall be under obligation to remove such Encumbrances. In the event NDMC is unable to clear the said Encumbrance within a period of 8 weeks of such notification by TOWMCL, TOWMCL shall be authorized to clear the Encumbrance and provide NDMC the details of the costs incurred by TOWMCL in undertaking such activity and proceeds from Sale of such Encumbrances, if any. The cost incurred in removing such Encumbrances shall be deductible from any amounts payable to NDMC by TOWMCL, after adjusting for amounts received from sale of such Encumbrances. 

4.2
Use of Site 

TOWMCL shall not, without the prior written approval of NDMC, use the Site for any purpose other than for the purpose of developing, constructing, operating and maintaining the Project Facilities, the Plant and undertaking other activities to implement and operate the Project pursuant to this Agreement.

4.3 
Vesting of Site Co-Terminus with Concession Agreement 

Subject to Clause 4.2 herein, NDMC hereby assures and represents to TOWMCL that the vesting of the Site with TOWMCL shall be irrevocable for the Term and cannot be terminated earlier than the expiry or termination of this Agreement and shall be co-terminus only with the expiry or termination of the Term.

4.4
Boundary Wall

The Parties agree that a duly completed and painted boundary wall made of brick, having a height of 2.5 m with iron grills of one (1) meter height on top of the brick wall, is required to be constructed on the boundary of the Site. NDMC shall undertake at its own cost the construction of the boundary wall provided however, NDMC shall always have the option to instruct TOWMCL to undertake the process of construction of the boundary wall (mandating TOWMCL to select a suitable contractor through a competitive bidding process for the same which is undertaken the aegis of NDMC) and NDMC shall in such circumstances, reimburse TOWMCL the actual cost incurred in the construction of the said boundary wall. The Parties hereby agree that if NDMC does not complete the construction of the boundary wall or has not instructed TOWMCL to undertake the construction of the boundary wall within a period of six (6) months from the date of execution of this Agreement, TOWMCL shall undertake the construction of the boundary wall at the cost of NDMC and NDMC shall in such circumstances, reimburse TOWMCL the actual cost incurred in the construction of the said boundary wall, subject to the TOWMCL providing a detailed statement of costs incurred as well as supporting documentation in proof thereof.. 

In the event, NDMC fails to reimburse the amounts that it is liable to reimburse TOWMCL under this Clause 4.4, then TOWMCL upon serving a one month notice on NDMC may deduct from the royalty payable by it to NDMC under Clause 11.1, all the costs that were reimbursable under this Clause 4.4 together with the interest paid by it on its debt to the lenders in relation to the Project. 

5
COLLECTION OF MSW
5.1
Separate Storage and Collection of Various types of MSW 

(a)
The Parties hereby agree that NDMC may appoint certain Persons to undertake the collection and transportation of waste generated within its jurisdiction (such Persons hereinafter referred to as “Transporters”) and will enter into suitable agreements with each Transporter (each such agreement is hereby referred to as “Transport Contract”) that would provide the terms and conditions governing the provision of the waste collection and transportation services by the Transporters to NDMC or undertake to transport the MSW to TOWMCL Project through its own resources.

(b)
NDMC hereby assures TOWMCL that it would instruct all the Transporters to deliver the waste collected by them to the Plant. NDMC shall also endeavor, to have in place, a suitable waste segregation system as per provisions of MSW Rules 2000.

5.2
Collection from Vegetable Markets and Bulk Generators

(a)
NDMC shall endeavor to issue suitable directions, notifications or otherwise as required under the Applicable Laws, that vegetable markets and other bulk generators of MSW, within the said NDMC Supply Area appropriately segregate, at source, the MSW generated by them and put into separate receptacles for collection in accordance with the said directions.  
(b)
NDMC and TOWMCL hereby agree that if the vegetable markets and bulk generators, existing on the date of this Agreement (“Existing Bulk Generators”), are paying or start paying NDMC, prior to the Date of Commissioning, any fee for the disposal of the MSW generated by them at the Site (“Bulk Generator Tipping Fee”), then NDMC hereby undertakes that it shall ensure that, from the Date of Commissioning, any such Bulk Generator Tipping Fee is paid directly to TOWMCL by all Existing Bulk Generators. TOWMCL shall have the right to collect, retain, appropriate and use the Bulk Generator Tipping Fee. 

(c)
If no Bulk Generator Tipping Fee was being levied prior to the Date of Commencement, then, NDMC hereby agrees that TOWMCL shall have the right and authority to negotiate directly with each Existing Bulk Generator, a suitable fee for the transportation and disposal of the MSW generated by it and such negotiated fee shall be paid directly to TOWMCL, subject to regular intimations being provided to NDMC (as NDMC may reasonably require) regarding the levy and collection of Bulk Generator Tipping Fee. TOWMCL shall have the right to collect, retain, appropriate and use the Bulk Generator Tipping Fee. 

(d)
NDMC hereby agrees that in relation to vegetable markets and bulk generators that commence generating MSW, after the Date of Commencement, (“New Bulk Generators”) then TOWMCL shall have the right and authority to negotiate directly with each New Bulk Generator and fix a suitable fee (or a mechanism for determination of such fee) for the transportation and disposal of the MSW generated by the relevant New Bulk Generator and such negotiated fee shall be paid directly by the relevant bulk generator to TOWMCL, subject to regular intimations being provided to NDMC regarding the levy and collection of Bulk Generator Tipping Fee.  TOWMCL shall have the right to collect, retain, appropriate and use such fee. 

(e)
It may also be noted that the MSW so received by TOWMCL from the NDMC Supply area (being area under the jurisdiction of NDMC) shall be a part of NDMC MSW Quantity.

5.3
Collection at Cost of NDMC

The Parties agree that all costs of any operations for ensuring collection and delivery of MSW at the Receipt Point, including but not limited to collection, manual segregation, storage, transportation and delivery of MSW at the Receipt Point and disposal of the Rejected Waste, shall be borne by NDMC. Provided however, any cost borne by TOWMCL in line with TOWMCL’s direct negotiations with the Bulk Generators or Vegetable Markets, shall not be borne by NDMC.

6.
TRANSPORTATION OF MSW

6.1
Routes

NDMC, its Transporters and TOWMCL shall mutually agree to and determine Routes that will be taken by the collection trucks to deliver the MSW at the Receipt Point. The routes so determined shall ensure that the Biodegradable waste which is stored separately or is collected directly from Bulk Generators, is transported separately and not mixed with Non-Biodegradable waste collected and stored separately. 

6.2
Delivery Schedule


NDMC, its Transporters and TOWMCL shall mutually agree to a suitable schedule for the delivery of NDMC MSW Quantity at the Receipt Point (“Delivery Schedule”). Any deviations in the said Delivery Schedule shall be only with the prior consultation of TOWMCL. This provision shall not prejudice NDMC’s primary obligation to supply MSW under this Agreement.   

7.
DELIVERY OF MSW

7.1 
Delivery of MSW Prior to COD

 At any time during the period from the Effective Date and until the Date of Commissioning of the Plant, NDMC shall supply and make available to TOWMCL at Receipt Point, free of any cost, upto [400] MT +10% of MSW, as requisitioned by TOWMCL by seven days advance notice in writing.

7.2
Delivery of MSW After COD


(a)
From the Date of Commissioning till the end of the Term, NDMC shall supply and make available to TOWMCL during each day, MSW of a quantity that shall be within the range of NDMC MSW Quantity, in accordance with the Delivery Schedule and the provisions of this Agreement. MSW supplied to TOWMCL shall be primarily from the NDMC Supply Area. 

(b)
NDMC hereby agrees that TOWMCL shall have priority over the MSW collected within the NDMC Supply Area and NDMC shall collect and deliver all the MSW generated within the NDMC Supply Area first to TOWMCL up to the NDMC Municipal Solid Waste MSW Quantity required to be supplied to TOWMCL under this agreement. 

7.3
Measurement of MSW Delivered 

(a)
TOWMCL shall cause a Weighbridge to be constructed at the Receipt Point, as part of the Project, which should have video surveillance, a server room, an electronic display unit and suitable technology, with duly calibrated weighbridge having the maximum possible accuracy, to carry out the following operations:

(i) weigh the MSW delivery trucks, take the dimensions of the delivery trucks, determine  the weight of the consignment and determine the density of the consignment,

(ii) generate and maintain an electronic data base for each delivery and provide a  print out of the specifications and details for each consignment, as stated in sub-clause (i) above (such print out is hereinafter referred to as “Daily Weight Sheet”).

(b)
The Weighbridge shall be operated and maintained by TOWMCL, at no additional cost to NDMC.

(c)
Each consignment shall be first screened and weighed at the Weighbridge. NDMC shall provide the weight and volume of each empty delivery truck, in order to enable the due operation of the Weighbridge. 

(d)
NDMC undertakes that it shall depute a responsible person (“NDMC Representative”) to monitor the operations of the Weighbridge. However, the NDMC Representative shall have no responsibility or liability regarding operation and maintenance of the Weighbridge.  

(e)
Without prejudice to the foregoing, TOWMCL shall ensure that the Weighbridge is monitored and inspected regularly to ensure its due calibration and accuracy and any errors shall be rectified immediately. 

(f)
The Daily Weight Sheet shall be final and binding on the Parties.

(g)
In the event the Weighbridge is not operational, the weight of the MSW delivered at the Receipt Point during such time shall be measured by an appropriate alternate arrangement established by TOWMCL and agreed to by NDMC, to weigh the wastes being delivered. The weighing of MSW is critical to ensure NDMC’s and TOWMCL’s obligations under this Agreement and hence TOWMCL shall also be obliged to get the weighbridge repaired within 24 hours of it being inoperational. In case TOWMCL is unable to get the weighbridge repaired within 24 hours, TOWMCL shall be liable to pay a penalty to NDMC at the rate of Rs.10,000/- per day (Rupees Ten Thousand per day) and NDMC shall have the right to get the weighbridge repaired on it own, but at the cost and risk of TOWMCL.

7.4
Maintenance of Records

The Daily Weight Sheet will be maintained on a day to day basis by TOWMCL to record the quantity of MSW delivered and the quantity of MSW entered therein as having been received and measured shall, subject to the right of TOWMCL to inspect and reject the Rejected Waste that may be part of any consignment, be deemed to have been received by TOWMCL for the purposes of this Agreement. A copy of the Daily Weight Sheet shall be daily sent to NDMC by TOWMCL. TOWMCL shall maintain the records of the Daily Weight Sheets (in electronic form) for a period of past three years.

7.5
Determination of Rejected Waste

(a)
If the Weighbridge determines that a consignment, other than a consignment of Organic Waste (to which the provisions of this Clause 7.5 (a) shall not be applicable), has a density greater than,


(i)
in the case of an open truck, five hundred kilograms per cubic meter (550 Kg/m3) and

(ii)
in the case of a compactor truck, eight hundred kilograms per cubic meter (850 Kg/m3),  


then, the relevant consignment may be rejected at the discretion of TOWMCL and the truck not allowed to unload the consignment. NDMC hereby agrees that in order to enable the screening to be carried out effectively, it shall adhere to the Delivery Schedule.

(b)
If a consignment of Waste comprises predominantly of Organic Waste, it should be declared by NDMC upfront.
(c)
TOWMCL shall, at the time from the measurement of a consignment of MSW till before the MSW is utilized in the Plant, be entitled to inspect the delivered MSW to ensure that no MSW that falls under the category of Rejected Waste is processed by the Plant. If waste determined to be Rejected Waste are identified then, if such determination is made at the Receipt Point at the time of delivery of a particular consignment of MSW, then TOWMCL can refuse to accept the Rejected Waste from NDMC and return the consignment without allowing it to be unloaded. Notwithstanding anything to the contrary, if determination of any Rejected Waste is made after the relevant consignment had been accepted and mingled with the stored MSW at the Site, then TOWMCL shall bear all costs associated with the transportation of such Rejected Waste to the Landfill.    

(d)
The quantity of Rejected Waste identified during a period, shall be deducted from the MSW being supplied by NDMC while determining whether NDMC has delivered the Minimum MSW Quantity for such relevant period. 

7.7
Compensation in case of failure to deliver Minimum MSW Quantity
NDMC hereby agrees that the delivery by NDMC every day of the NDMC MSW Quantity is critical for ensuring the due implementation of the Project. NDMC hereby agrees that in consideration of TOWMCL implementing the Project, it hereby assures and undertakes that it shall deliver, on every day after the COD, MSW equivalent to atleast the NDMC MSW Quantity at the Receipt Point, in accordance with the Delivery Schedule, and in the event it is not able to deliver the NDMC MSW Quantity for a period of six consecutive days, it shall pay TOWMCL for each day of such failure after the six day period, as a pre-agreed reasonable compensation, an amount (“Daily MSW Deficiency Amount”) that is the lower of:

(a)
In the event Supplementary Fuel is used to enable the due operation of the Power Plant, then the Daily MSW Deficiency Amount shall be the aggregate of the cost incurred by TOWMCL in: 

(i) 
obtaining the Supplementary Fuel (used pursuant to Clause 2.4) at the Site and 

(ii) any cost incurred by TOWMCL in ensuring the operation of the Power Plant on the Supplementary Fuel so obtained. 

This amount shall be notified by TOWMCL to NDMC together with a certification of the same by the auditor of TOWMCL;

OR

(b)
The fixed cost of Plant assumed to be equivalent to Seventy percent (70%) of the revenue that would be obtained from sale of electricity produced by deemed generation of the Power Plant at 80% plant load factor shared in the following proportion:


Amount payable by NDMC per day
=


= 
Power Plant Capacity [inMW] * 1000 * 24 * 0.8 * 0.7 * (TariffOfPowerSale)

*(MCD MSW Quantity/Total MSW Quantity) 

Provided however, that non-delivery of MSW on a day or quantity of Rejected Waste during rainy season on account of high moisture content shall not be considered as a failure on part of NDMC to deliver Minimum NDMC MSW Quantity for the purposes of this Clause 7.7.

8
SUPPLY OF RESIDUAL TREATED WATER & SEWAGE 

8.1
Interconnection of Sewage Treatment Plant and Sewerage System of NDMC

NDMC hereby agrees and authorizes TOWMCL to construct, operate and maintain a pipeline system between the Plant and the Sewage Treatment Plant of the Delhi Jal Board, for enabling the supply of the Residual Treated Water from the Sewage Treatment Plant to the Plant at TOWMCL’s own cost.

 8.2
Use of Sludge at Site by TOWMCL


NDMC hereby agrees and authorizes TOWMCL to procure Sludge and use it in the waste treatment processes at the Plant and for that purpose NDMC hereby further agrees and authorizes TOWMCL to store Sludge at the Site, at such place as may be determined by TOWMCL at TOWMCL’s own cost.

9   
LANDFILL SITE
9.1
The Landfill Site 

(a) 
NDMC acknowledges that the availability of the Landfill Site for the purposes of disposal of Rejected Waste and Residual Inert Matter are critical for the continued operations of the Plant in a viable manner. 

(b) 
The Parties agree that NDMC has no independent Landfill Site of its own, but uses the Landfill Sites of MCD to dispose the MSW generated within its jurisdiction. NDMC shall be primarily responsible for ensuring the availability of a Landfill Site for accepting the Residual Inert Matter and Rejected Wastes generated from NDMC MSW Quantity, under the arrangements that it reaches with MCD or any other Person for disposal of MSW generated within the NDMC Supply Area. 

(c) 
The Residual Inert Matter shall be accepted by Landfill made available by MCD at no cost to TOWMCL and/or to NDMC. However, if such Landfill is not made available by MCD due to any reasons whatsoever, or at a later date MCD refuses to accept Residual Inert Matter generated due to NDMC MSW Quantity, then NDMC shall cause the Landfill Site to be made available for the purposes of this Agreement at its own cost and expense (including payment of all levies, charges and taxes whatever) and as per the requirements and conditions as prescribed under Applicable Law. Any Tipping Fee (“Tipping Fee” means any charges, fees or levies etc by whatsoever name called, paid by NDMC/TOWMCL to MCD/any other agency for use of Landfill site for disposal of Residual Inert Matter and Rejected Waste due to NDMC MSW Quantity) or other charges that are imposed by MCD for making the Landfill Site available shall be borne by NDMC and if TOWMCL has to pay any such tipping fee or charges, it shall be adjusted against the Royalty or any other amount payable by TOWMCL to NDMC.  

(d)
NDMC hereby indemnifies TOWMCL and agrees to hold it harmless against any liability, expense, cost, loss, claim, action, damage that TOWMCL suffers on account of the non-availability of the Landfill Site to accept the Residual Inert Matter and Rejected Wastes. 

(e)
TOWMCL shall, however, bear the cost of transportation and off-loading of the Residual Inert Matter (but not of the Rejected Waste) from the Site, as the case may be to the agreed point at the Landfill Site in Delhi, provided however, the transportation and offloading by TOWMCL of the Rejected Waste shall be at the cost and expense of NDMC. Moreover, if location of the Landfill Site is changed to outside Delhi at a later date and it results in increased transportation distance to Landfill Site from the Project Site, NDMC will pay to TOWMCL as transportation charges a sum of money as per following formula:

Transportation charges by NDMC



=
Increase in Transportation Distance * Waste to be transported * a mutually acceptable factor
10
EXPANSION OF PROJECT

(a)
NDMC expects that the quantity of MSW that is generated within the NDMC Supply Area would increase by seven percent (7%) every year from the Date of Commissioning. The Parties agree that TOWMCL shall undertake reasonable efforts to enable the processing of the increased volume of garbage at the Plant. TOWMCL expects that the extra MSW expected to be supplied by NDMC each year can be processed by the RDF Plant and the extra quantities of RDF that are so produced by it can be either stored or sold by TOWMCL in the form of pellets. TOWMCL expects that the RDF Plant can be used to process most of the extra MSW by increasing the number of operating hours of the RDF Plant. The Parties however, agree that the Power Plant can be designed to the optimum level only for the existing committed quantity of MSW.  Notwithstanding anything to the contrary TOWMCL would ensure that the increased quantity of MSW during the Term of this Agreement would be accommodated by the Plant either by increase in working hours or by putting in place additional capacities at the sole cost and expense of TOWMCL. NDMC shall not incur any liability in this respect.

11
ROYALTY AMOUNT 
11.1
Quantum of Royalty Amount 

TOWMCL shall, from the COD of the Power Plant, pay to NDMC in accordance with Clause 11.2 below and subject to approval of DERC, Rs. 0.05 (five paise) for every unit of electricity sold from the Power Plant. The Royalty Amount would increase proportionately to any increase in approved tariff after the first year of commercial operations. TOWMCL shall submit to NDMC a copy of the monthly statement of purchase of electricity that is obtained from the bulk purchasers of the electricity. 

11.2
Payment of Royalty Amount 

The amount payable by TOWMCL under Clause 11.1 above shall become due and payable on the certification, by the statutory auditor, of the annual accounts of TOWMCL for the relevant financial year and shall be paid by TOWMCL to NDMC within a period of two (2) months from the date of such certification of the relevant accounts. TOWMCL shall provide NDMC with the calculation of the amount payable to NDMC and the total units of electricity sold from the Power Plant, duly certified by the auditor of TOWMCL.
11.3
No other payments

Except for the payment of the Royalty Amount from the sale of electricity as mentioned in Clause 11.1 above, and any other amounts payable under this Agreement, NDMC shall not be entitled to any further or other compensation, fee, charges, reimbursements or payments whatsoever, for or in connection with the Concession and any other rights and benefits whatsoever granted by NDMC to TOWMCL under this Agreement. 

12
ADDITIONAL OBLIGATIONS OF TOWMCL
In addition to and without prejudice to the other obligations of TOWMCL specified in other provisions of this Agreement, TOWMCL shall also discharge the following additional obligations:

12.1 
Development of Site

TOWMCL shall, after obtaining the Vacant Possession of the Site in accordance with the provisions of Clause 4 above and subject to the other provisions of the Agreement (including but not limited to the satisfaction of the Conditions Precedent), commence development and improvement on the Site required to implement the Project and to construct the Project Facilities , including construction of internal roads at the Site, fencing, greenery etc. TOWMCL may use, free of any charge, any debris that may be available at the Site for constructing internal roads, as also the building / structures and infrastructure existing on the Site.

12.2
Financing and Implementation of the Project 

(a)
Subject to Sub-clause (b) below, the Parties hereby agree that TOWMCL shall have the complete discretion to implement and finance the Project in the manner it deems fit. Without prejudice to the generality of the foregoing, TOWMCL shall have the right to implement the Project through one or more special purpose companies and induct or appoint any number of Persons as contractors, operators, partners or investors, without any restriction or condition or requirement of prior approval of NDMC. NDMC hereby further agrees that TOWMCL may carry out any work relating to the Project either itself or through any suitable Person it may appoint, without the need to obtain any approval of NDMC provided however, TOWMCL shall remain completely responsible to ensure that the Project Facilities comply with this Agreement;
(b)
NDMC confirms that TOWMCL has the full right and authority to borrow moneys or raise finances for the Project on terms and conditions approved by NDMC. Further, TOWMCL shall not have the right to create any charge over any Project Facilities or the land comprising the Site without the prior written approval of NDMC, which approval shall not be unreasonably withheld. 

12.3
TOWMCL Undertakings 

TOWMCL undertakes:

(a)
that, subject to the provisions of this Agreement and NDMC performing its obligations under this Agreement, it shall undertake to construct, erect, assemble, install and achieve mechanical completion of the Project Facilities in a manner so as to enable the mechanical completion of the entire Plant to be achieved within twenty four (24) months from the Effective Date . No construction work shall be commenced by TOWMCL, unless it has appointed the Project Engineer as per provisions of Clause 12.10 and the Project Engineer has assumed charge;

(b)
that it shall always ensure it has the due authorization and proper legal right to use the Technology it uses for the due operation of the Plant,  and

(c)
that the Project Facilities shall be operated and maintained in accordance with this Agreement and that the Plant shall, upon completion and commissioning, subject to  NDMC complying with its obligations under this Agreement and the Operating Conditions for each Project Facility being satisfied, have the capacity of processing  at least the Minimum MSW Quantity and a maximum capacity of processing the Maximum MSW Quantity. NDMC hereby agrees that TOWMCL may carry out the operation and maintenance of the Plant (or any part thereof) by itself or through any suitable Person it may appoint provided however, TOWMCL shall remain completely responsible to ensure that the Project Facilities comply with this Agreement. 

12.4
Adequate Organization 

TOWMCL shall, through the Term have requisite organization and designate and appoint suitable officers/ representatives as it may deem appropriate for implementing the Project properly and for carrying out the purposes of this Agreement in accordance with the terms hereof.

12.5
Disposal of Residual Inter Matter

TOWMCL shall collect and transport the Residual Inert Matter from the Plant to the Landfill Site and dispose the Residual Inert Matter at the Landfill Site. All charges for handling and transportation of the Residual Inert Matter will be borne by TOWMCL.

12.6
Applicable Approvals 

TOWMCL shall apply and procure all Applicable Approvals in respect of the construction, commissioning and operation of the Project Facilities provided however, any Applicable Approval that is to be obtained/granted by the NDMC as per Annexure VII, shall be obtained and/or granted by NDMC upon the application for the same being made in accordance with applicable law by TOWMCL and NDMC shall also provide such reasonable support and assistance that TOWMCL may require for obtaining any such approvals.  

12.7
Compliance With Applicable Laws and Environment Laws

TOWMCL shall construct, operate and maintain the Plant (and each of the Project Facilities) in accordance with Applicable Laws, including but not limited to all the applicable laws relating to protection and safeguard of the environment and the laws for preventing and monitoring pollution of environment, and obtain and maintain the Applicable Approvals required for the same. 

12.8
Repair and Maintenance Work of the Plant

TOWMCL shall have the right to suspend receiving and processing of MSW, if required, for undertaking maintenance or repair of any of the Project Facilities. TOWMCL shall provide NDMC of one (1) week advance notice of any repair and maintenance work of any of the Project Facilities that will result in the suspension of the operations of the Plant or a reduction in the capacity of the Plant to process the MSW being supplied by NDMC. 

The Parties hereby agree that, except for shut down due to Force Majeure, the maximum number of days that the Plant will be permitted to be shut down for repair and maintenance work in a calendar year, without attracting default provisions shall be limited to an aggregate of forty five (30) days. 

12.9
No Breach of Obligations in Certain Circumstances 
TOWMCL shall not be considered to be in breach of its obligations under this Agreement nor shall it incur or suffer any liability if and to the extent performance of any of is obligations under this Agreement is affected by or on account of any of the following:

(i) Force Majeure Event, subject to the provision of Clause 22, or

(ii) NDMC Event of Default as under Clause 17.1 (b), or
(iii) Compliance with the instructions of NDMC or the directions of any government agency/competent authority, or
(iv) Closure of the Project Facilities or part thereof as permitted under this Agreement or otherwise with the approval of the NDMC, or
(v) Closure of the Landfill Site or any interference with the right of TOWMCL to dispose the Residual Inert Matter at the Landfill Site, or
(vi) Concession agreement with MCD

12.10
Project Engineer of TOWMCL

a)
TOWMCL shall within six (6) months from the date hereof, appoint a suitable person to act as the Project Engineer for supervision and monitoring of the construction and operation of the Plant.  The Project Engineer shall also be responsible for maintaining proper coordination and exchange of information with the NDMC representative. 

b)
TOWMCL shall be fully entitled to remove and replace the Project Engineer, if so deemed expedient by TOWMCL.

c)
TOWMCL alone shall be responsible for payment of the salary and/or fees and other benefits, expenses payable to the Project Engineer.

12.11
Processing of MSW  

(a)
TOWMCL hereby assures NDMC that, from the Date of Commissioning and subject to the provisions of this Agreement and delivery of the required MSW by NDMC, the Plant shall be able to accept for processing a minimum of [1400] tons of NDMC MSW per week  (“Minimum Guaranteed Quantity”). At the end of each week, after the Date of Commissioning, TOWMCL shall submit a report to NDMC providing the calculation of the quantity of NDMC MSW that had been delivered by NDMC and the quantity of MSW that had been accepted by the Plant during the relevant immediately preceding week.

(b)
In the event the Plant has not been able to accept MSW equivalent to the Minimum Guaranteed Quantity, TOWMCL shall pay NDMC, as due compensation for such default, an amount that shall be the higher of: 

(i) 
any Tipping Fee that the NDMC had to bear in order to dispose of the Unaccepted Quantity, or 

(ii) 
an amount of Rupees One Hundred (Rs 100/-) per ton of Unaccepted Quantity. This amount of Rs. 100 per ton shall be increased at the rate of 5% per annum from the Date of Commissioning of Plant.


For the purposes of this Clause 12.11(b):


“Unaccepted Quantity” means the difference between the Minimum Guaranteed Quantity and the actual quantity accepted by the Plant in the relevant week, subject to the condition that the NDMC has been able to supply acceptable MSW equivalent to Minimum Guaranteed Quantity over the week. MSW.


“Tipping Fee” means any fees or charges payable by NDMC to any Person including MCD, to dispose off its Municipal Waste/Rejected Waste/Residual Inert Matter at the Landfill Site of the concerned Person.

12.12
Compliance to Environmental Laws
TOWMCL undertakes to establish a fully equipped laboratory to monitor the quality of water, air, soil and impact of the project on the same, and would among other staff, employ a Chemist/Bio-Chemist with Post-Graduate in Analytical Chemistry, Environment Chemistry, Bio-Chemistry/Bio-Science/Bio-Technology/Soil Science.

12.13
Representation of NDMC on Board of Directors of TOWMCL
The Parties hereby agree that the Chairperson of the NDMC or any other person nominated by NDMC shall be an ex-offico member of the Board of Directors of TOWMCL and any special purpose vehicle(s) established by TOWMCL to undertake the Project. TOWMCL shall ensure that it provides for and appoints the Municipal Commissioner of the NDMC as a Director on the Board of Directors of TOWMCL as well as any special purpose vehicle(s). 

12.14   Digitized Map of City

The Parties hereby agree that in order to monitor the growth of the city of Delhi and its population in a viable and regular manner that would enable estimation of the growing requirements for management and disposal of MSW, TOWMCL shall maintain a digitized map of the city of Delhi and update it at the end of each calendar year.

TOWMCL shall submit an annual report to the Board on its observations of the estimated growth of MSW generation over the preceding year based on the digital map that it maintains.   

12.16
Web Site


TOWMCL shall maintain a web site that provides a detail of the Plant and the processes that it operates in such reasonable detail as would enable awareness about the Plant operations to any person accessing the web site. Without prejudice to the generality of the foregoing, TOWMCL shall provide, on its website, details of the quantity of liquid, solid and gaseous material discharged from the Plant and update the information as to these quantities on a weekly basis.   

12.17
Implementation Plan
TOWMCL shall ensure that it undertakes the construction and commissioning of the Plant in accordance with the implementation plan annexed hereto as Schedule VI to this Agreement.
13
ADDITIONAL OBLIGATIONS OF NDMC
Without prejudice and in addition to the other obligations of NDMC specified in this Agreement, NDMC shall have the following additional obligations to enable the due implementation of the Project by TOWMCL:

13.1
Disposal of Waste During Plant Shutdown 

It is hereby agreed that such quantity of MSW that cannot be accepted by TOWMCL for processing in the Plant because of shut down of the Plant in accordance with Clause 12.8 for repair and maintenance or upon the occurrence of Force Majeure Event, shall be disposed by NDMC, at its own cost, directly at the Landfill Site or at such other location or in such other manner as may be deemed appropriate by NDMC. 

13.2
Applicable Approvals

(a)
 NDMC, shall facilitate TOWMCL in procuring all Applicable Approvals (refer Annexure VII) and provide all co-ordination with various State and other concerned authorities and agencies and all other assistance and facilities (including for supply of utilities like water and electricity required during construction and maintenance of the Plant) as envisaged herein, free of any cost (except as otherwise expressly provided herein), as required and needed for the implementation of the Project and for the purposes of this Agreement. NDMC shall, without prejudice to the generality of the foregoing, extend all required assistance to TOWMCL in getting permission from any agencies/ authorities to establish and maintain water and electricity installations and lines as also distribution lines for RDF generated power and steam, on and through their land.

(b)  
Without prejudice to the generality of Clause 13.2(a) above, NDMC shall:  

(i)
recommend and forward to the relevant authority/ministry/department, any application of TOWMCL to obtain any Applicable Approval, 

(ii)
co-ordinate the grant of the Applicable Approval with the relevant authority/ministry/department and assist TOWMCL in getting necessary clearances from the relevant authorities / ministry/departments.

(iii)
ensure that the building plans for the Project Facilities at Site are duly and expeditiously approved by the concerned authorities of NDMC (if applicable) under the Act / building by-laws / other relevant by-laws or regulations.

It should however be noted that in case the Project is not granted one or more Approvals in spite of NDMC providing all necessary support, it shall not be considered as NDMC’s Event of Default.

13.3
Benefits to Project to Accrue Directly to TOWMCL 

NDMC hereby agrees that if there is any financial or tax benefits or otherwise in respect or on account of the Project (including but not limited to viability gap funding, grants, carbon credits, tax benefits, etc.), they shall accrue directly and exclusively to TOWMCL alone and not to NDMC and  NDMC hereby undertakes that it shall not claim or file and application claiming such benefits to the prejudice of TOWMCL.  NDMC agrees to facilitate the grant or receipt of all such benefits by TOWMCL, whether on its own behalf or on behalf of NDMC and for the purpose to give all needed recommendations, no-objections, authorizations etc. However, NDMC shall not be liable to bear any cost on account of any and/or all benefits. It may however be noted that revenue from Carbon Credits, if any, shall be dealt with as per directions of Delhi Electricity Regulatory Commission (DERC). If DERC does not gives any directions about Carbon Credits, the revenue from Carbon Credits shall be distributed between MCD/NDMC and TOWMCL in ratio of 75:25 that is 75% to MCD/NDMC and 25% to TOWMCL. The distribution of revenue from Carbon Credits between MCD and NDMC shall be done in the same ratio as of MSW delivered by each. The revenue of Carbon Credits to be distributed shall be determined after deducting from revenues from Carbon Credits, actual expenses incurred by TOWMCL in obtaining the Carbon Credits.

13.4
NDMC Assistance in Enabling Financing

NDMC hereby agrees that it shall enter into such agreements on mutually acceptable terms and conditions as may be reasonably required by the Lenders in order to enable the financing of the Project. NDMC acknowledges that under the Financing Documents the Lenders may, in certain events, take over the Plant for management or for sale or provide for transfer of the Plant to another Person. NDMC hereby agrees to enter into, subject to the approval of the Government of the National Capital Territory of Delhi and Government of India (as applicable), any direct agreement with the Lenders, as may be required by the Lenders to enable financing of the Project. NDMC agrees, for the purposes of the Financing Documents, to intimate to the Lenders by such notice as required under the Financing Documents: 

(a)
of the happening or likely happening of an Event of Default on the part of NDMC or TOWMCL;


(b)
of the termination of this Agreement by NDMC or by TOWMCL;


(c) 
of the occurrence, continuance and cessation of any force majeure cause;


(d)
of any other breach or default on the part of TOWMCL under this Agreement,


It is hereby clarified that no financial obligations will be undertaken by NDMC or be sought to be imposed on NDMC in providing assistance under this Clause 13.4.

13.5
NDMC Liaison Officer

NDMC shall, within fifteen (15) days from the date hereof, appoint one of its officers to act as (and herein also referred to) as NDMC Liaison Officer to provide liaison and coordination with the Project Engineer in the implementation of the Project. The NDMC officer who shall act as the NDMC Liaison Officer can be changed by NDMC from time to time and shall be notified in writing by NDMC one week in advance to TOWMCL. 

14
TAXES ON PROJECT FACILITIES
Having regard to the nature and importance of the Project aimed at reducing environmental pollution and being implemented in said discharge of the statutory liabilities and social responsibility of NDMC, it is agreed that NDMC shall reasonably support TOWMCL in seeking any exemptions from MCD from the levy, assessment and payment of taxes, levies, property tax, etc. in respect of the Project Facilities from the Effective Date until expiry of the Term. It is hereby clarified that no financial obligations will be undertaken by NDMC or be sought to be imposed on NDMC in providing assistance under this Clause 14 and also that NDMC is not bound to ensure that TOWMCL gets such exemptions. 

15
COVENANT OF NON-INTERFERENCE
15.1
Non Interference By NDMC 

(a)
NDMC covenants with TOWMCL that NDMC or any of its officers, employees or workmen shall not, at any time, during the Term of this Agreement interfere with or obstruct in the functioning, running and the overall management of the Project and in any matter in relation to or connected therewith, subject to the provisions of this Agreement.

(b)    
NDMC shall have no right, title or interest to the technology that would be used by TOWMCL in the development, operation and maintenance of the Project Facilities. NDMC agrees that any technology that may be employed by TOWMCL in the development, operation and maintenance of the Project Facilities would be proprietary technology obtained under specific license and NDMC hereby undertakes that it shall not violate or cause a breach of the license arrangements of TOWMCL for appropriate technology.

15.2
Site Visits By NDMC

NDMC shall have the right to send its duly authorized representatives to visit the Site, during normal working hours after providing at least one hour notice, provided however, the representatives of NDMC shall not interfere with or prevent TOWMCL officials from discharging their functions and further the NDMC representatives shall not cause the suspension of the operations of the Plant and will abide by the safety and other regulations (including but not limited to regulations limiting movement of personnel) put in place by TOWMCL at the Site.

16
INSURANCE
16.1
TOWMCL Obligation

TOWMCL shall at its cost and expense, obtain and maintain, during the Term, all such insurances (in addition to those mandated by Applicable Laws or required by the Lenders) as may be required by NDMC and the Lenders in the joint names of TOWMCL and the NDMC. 

16.2
Insurance Proceeds

Subject to the provisions of the Financing Documents and unless otherwise provided herein, the proceeds of all insurance policies received shall be promptly applied by TOWMCL towards repair, renovation, restoration or re-instatement of the Project Facilities or any part thereof which may have been damaged or destroyed. TOWMCL may designate NDMC and the Lenders as the loss payees under the insurance policies or assign the insurance policies in their favour as security for the financial assistance provided by them to the Project.

16.3
No Breach of Insurance Obligation

If during the Term, any risk which has been previously insured becomes un-insurable due to the fact that the insurers have ceased to insure such a risk and therefore insurance cannot be maintained / re-instated in respect of such risk, TOWMCL shall not be deemed to be in breach of its obligations regarding insurance under this Agreement.

17 
EVENTS OF DEFAULT AND TERMINATION
17.1
Events of Default

Events of Default shall mean either TOWMCL Event of Default or NDMC Event of Default or both as the context may admit or require.

(a) TOWMCL Event of Default
Any of the following events shall constitute an Event of Default by TOWMCL ("TOWMCL Event of Default") unless such event has occurred as a result of one or more reasons set out in Clause 12.9:

(i) TOWMCL has failed to achieve Date of Commissioning beyond 90 days of the expiry Commissioning Period.

(ii)
TOWMCL has failed to make any payments due to NDMC and more than 30 days have elapsed since such payment default:

(iii)
TOWMCL is in Material Breach of any of its obligations under this Agreement and such breach, if capable of being remedied, has not been remedied for more than 60 days:

(iv)
A resolution for voluntary winding up has been passed by the shareholders of TOWMCL

(v)
Any petition for winding up of TOWMCL has been admitted and liquidator or provisional liquidator has been appointed or TOWMCL has been ordered to be wound up by Court of competent jurisdiction, except for the purpose of amalgamation or reconstruction, provided that, as part of such amalgamation or reconstruction and the amalgamated or reconstructed entity has unconditionally assumed all surviving obligations of TOWMCL under this Agreement.

(b) NDMC Event of Default
Any of the following events shall constitute an event of default by NDMC ("NDMC Event of Default") when not caused by a TOWMCL Event of Default or Force Majeure Event:

(i) NDMC has failed to pay compensation to TOWMCL as per provisions of Clause 7.7 for a period of 2 months. 

(ii) NDMC is in Material Breach of any of its obligations under this Agreement that are more specifically mentioned in Clause 2 and Clause 13, and has failed to cure such breach within (sixty) days of receipt of notice thereof issued by the TOWMCL

(iii) NDMC has unlawfully repudiated this Agreement or otherwise expressed its intention not to be bound by this Agreement:

17.2
Termination due to Event of Default

Termination for TOWMCL Event of Default

(i) Without prejudice to any other right or remedy which NDMC may have in respect thereof under this Agreement and subject to the existing rights of the Lenders (including the rights under Clause 18.1), upon the occurrence of a TOWMCL Event of Default, NDMC shall be entitled to terminate this Agreement in the manner as set out under Clause 17.2(a)(ii) and Clause 17.2(a)(iii),

(ii) If NDMC decides to terminate this Agreement pursuant to preceding Sub-Clause  (i), it shall in the first instance issue Preliminary Notice to TOWMCL. Within thirty (30) days of receipt of the Preliminary Notice, TOWMCL shall submit to NDMC in sufficient detail, the manner in which it proposes to cure the underlying Event of Default ("TOWMCL's Proposal to Rectify"). In case of non-submission of TOWMCL's Proposal of Rectify within the said period of 30 days.  NDMC shall be entitled to terminate this Agreement by issuing Termination Notice, if subsisting.

(iii) If the TOWMCL's Proposal to Rectify is submitted within the period stipulate therefore, TOWMCL shall have further period of 30 days to remedy / cure the underlying Event of Default. If, however TOWMCL fails to remedy/cure the underlying Event of Default within such further period allowed NDMC shall be entitled to terminate this Agreement, subject always to the provisions of Clause 18, by issue of Termination Notice, if subsisting.

(b)
Termination for NDMC Event of Default
(i) Without prejudice to any other right or remedy which TOWMCL may have in respect thereof under this Agreement and subject to the rights of the Lenders, upon the occurrence of NDMC Event of Default, TOWMCL shall be entitled to terminate this Agreement by issuing Termination Notice.

(ii) If TOWMCL decides to terminate this Agreement pursuant to preceding Sub-Clause  (i) it shall in the first instance issue Preliminary Notice to NDMC. Within 30 days of receipt of Preliminary Notice.  NDMC shall forward to TOWMCL its proposal to remedy / cure the underlying Event of Default (the "NDMC Proposal to Rectify”).  In case of non-submission of NDMC Proposal to Rectify within the period stipulated therefor, TOWMCL shall be entitled to terminate this Agreement by issuing Termination Notice.

(iii) If NDMC Proposal to Rectify is forwarded to the TOWMCL within the period stipulated thereof, NDMC shall have further period of 30 days to remedy / cure the underlying Event of Default within such further period allowed, the TOWMCL shall be entitled to terminate this Agreement by issuing Termination Notice.

(c) Termination Notice

If a Party having become entitled to do so decides to terminate this Agreement pursuant to the preceding Sub-Clause (a) or (b), it shall issue Termination Notice setting out:

(i) in sufficient detail the underlying Event of Default;

(ii) the Termination Date which shall be a date occurring not earlier than 60 days from the date of Termination Notice;

(iii) the estimated termination payment including the details of computation thereof; and

(iv) any other relevant information.

The Parties hereby agree that any Termination Notice shall also be sent to all Lenders by registered post/courier and a public notice of default of the TOWMCL/NDMC in leading daily newspaper (of both English and the prevalent local language) of the city.

(d) Obligation of Parties upon receipt of Termination Notice
Following issue of Termination Notice by either Party, the Parties shall, subject to the provision of the Financing Documents and the rights of the Lenders provided therein, promptly take all such steps as may be necessary or required to ensure that:

(i) until Termination the Parties shall, to the fullest extent possible, discharge their respective obligations so as to maintain the continued operation of the Project Facilities.

(ii) the Termination Payment, if any, payable by NDMC in accordance with the following  sub-clause (f) if paid to TOWMCL on the Termination Date and

(iii) the Project Facilities are handed back to NDMC by TOWMCL on the Termination Date free from any Encumbrance along with any payment that may be due by TOWMCL to NDMC.

(e) Withdrawal of Termination Notice
Notwithstanding anything inconsistent contained in this Agreement, if the Party who has been served with the Termination Notice cures the underlying Event of Default to the satisfaction of the other Party at any time before the Termination occurs, the Termination Notice shall be withdrawn by the Party which had issued the same.

Provided that the Party in breach shall compensate the other Party for any direct costs / consequences occasioned by the Event of Default which caused the issue of Termination Notice. 

(f) Termination Payments

1.
Upon Termination of this Agreement on account of NDMC Event of Default, TOWMCL shall be entitled to the following termination payments: 

(a) 
if the Termination occurs prior to the COD, then NDMC shall pay TOWMCL Termination Payment equivalent to the aggregate Development Costs incurred by TOWMCL and 

(b) if the Termination occurs after COD, then NDMC shall pay TOWMCL as Termination Payment, a sum equal to:

i. the total Debt Due, plus  

ii. 150%(One Hundred Fifty percent) of the Equity subscribed in cash and actually spent on the Project if such Termination occurs at any time during three years commencing from the COD and for each successive years thereafter, such amount shall be adjusted every year to fully reflect the changes in WPI during such year and the adjusted amount so arrived at shall be reduced by 7.5%(seven and half percent) per annum
2.
Upon Termination of this Agreement on account of TOWMCL Event of Default NDMC shall not be liable to pay any termination payment to TOWMCL, but shall be liable to ensure that the Lenders are duly notified of the Preliminary Termination Notice and the Termination Notice and are involved in the resolution of the TOWMCL Event of Default and are given due notice and opportunity to exercise their rights pursuant to the Financing Documents and Clause 18 below. In the event of an issuance of a Preliminary Termination Notice on account of TOWMCL Event of Default, if the TOWMCL Event of Default is not cured and the Lenders fail to exercise or enforce or commence proceedings for the exercise or enforcement of their rights (including security rights and Step-in Rights) pursuant to the relevant Financing Documents and Clause 18 below, NDMC shall have the right to Terminate this Agreement and take over the Project Facilities without having the obligation to make any payments to  either TOWMCL or the Lenders and TOWMCL shall be obligated to transfer the Project Facilities together with the Encumbrances created in favour of the Lenders under the Financing Agreements, in accordance with the provisions of Clause 18 and 19 below provided however, this shall not prejudice any right to receive payment from NDMC that may have accrued to TOWMCL prior to the Termination. However, upon such Termination due to TOWMCL Event of Default and in case Lenders do not exercise their right to Substitute and decide to enforce security and encumbrances as per provisions of Clause 19, the proceeds from the sale of Project Facilities shall be first used to cover Lenders dues. Any amount remaining after satisfying Lenders dues shall be equally distributed to MCD and NDMC, as compensation from TOWMCL.

17.3
Rights of NDMC on Termination

Subject to the provisions of Clause 18, upon Termination of this Agreement and after TOWMCL has received all the payments due from NDMC under this Agreement, NDMC shall have the power and authority to:

(i) enter upon and take possession and control of the Project Facilities. 

(ii) prohibit TOWMCL and any person claiming through or under TOWMCL from entering upon / dealing with the Project Facilities:

17.4
Accrued Rights of Parties


Notwithstanding anything to the contrary contained in this Agreement, any termination of this Agreement shall be without prejudice to accrued rights of either Party including its right to claim and recover money damages and other rights and remedies which it may have in law or contract.  The rights and obligations of either Party under this Agreement, including without limitation those relating to the Termination Payment, shall survive the Termination but only to the extent such survival is necessary for giving effect to such rights and obligations.

18
STEP IN RIGHTS    

18.1
Lender’s Step In Right 

The Parties agree that, notwithstanding anything to the contrary hereinabove contained, before NDMC can terminate this Agreement for a TOWMCL Event of Default, it shall provide a copy of the Preliminary Notice to the Lenders of TOWMCL and the Lenders shall, in addition to any other rights and security rights that the Lenders may have under the Financing Documents including but not limited to the right to take over share capital of NDWCPL, take over and change the management of NDWCPL and to take over the Plant,  have the right to appoint a substitute entity to take over the Project Facilities and the implementation of the Project under this Agreement  provided however,  that the Lenders shall exercise this right or commence proceedings to exercise their rights, within a period of thirty (30) days from the receipt of Preliminary Notice. In the event the Lenders do not appoint a substitute entity, within a period of 3 months commencing from the expiry of 30 days from the receipt of Preliminary Notice, which may be extended for upto another 3 months by NDMC at the request of the Lenders. In the event the Lenders are not in a position to identify and appoint a substitute entity within the aforesaid period of 3 months or any extension thereof, and NDMC also does not proposes to take over the Plant, then the Lenders shall ensure that, then they enforce and satisfy their security charges and other Encumbrances (including but not limited to by auctioning the secured assets of the Plant excluding the land granted to TOWMCL by NDMC) that they may have over the Plant and provide the Vacant Possession of the Site to the NDMC, in accordance with Clause 19 below.  

NDMC shall, in the event such a substitute entity is notified by the Lenders, not terminate this Agreement and will transfer this Agreement to such substitute entity and the substitute entity shall thereafter implement the Project provided however, the Lenders shall have no obligation to appoint a substitute entity and shall not in any manner be liable or responsible for the TOWMCL Event of Default.  

18.2
Termination Subject to Lender’s Rights 

NDMC hereby agrees that its right to terminate this Agreement and obtain possession of the Project Facilities shall always be subject to the rights of the Lenders and any Encumbrances created in favor of the Lenders under the Financing Documents and any agreement entered into by NDMC directly with the Lenders pursuant to Clause 13.4

19
TRANSFER AND HANDBACK OF PROJECT FACILITIES

Upon the completion and expiry of the Term of this Agreement or early Termination of this Agreement, TOWMCL shall, after receiving all payments due from NDMC under this Agreement, either: 

(i) 
transfer, to NDMC, the Plant at Okhla (together with the Project Facilities) and the Site, in a condition as may be mutually agreed to between the Parties, together with the right, title and interest of TOWMCL, 

(ii) 
in the event NDMC does not want to take over the Plant, TOWMCL (or the Lenders, as the case may be) shall hand back Vacant Possession of the Site, free from all physical structures of the Plant, to NDMC, without any additional compensation whatsoever. 

In order to enable TOWMCL (or the Lenders, as the case may be) to deliver Vacant Possession of the Site free from all physical structures of the Plant, an additional period of   six (6) months from the expiry or early termination of the Term of this Agreement shall be provided. 

It is to be noted that on expiry of the Term of this Agreement, if NDMC wants the Plant, then the Payments to be made by NDMC to TOWMCL will be equal to “Book Value” of the Project facilities. In any case, before Handback of Project facilities. TOWMCL will execute all such documents and writings as required for transfer of Project to NDMC provided however, in the event of early termination, if NDMC wants the Plant, then the transfer of the Plant (including the Project Facilities) shall occur together with any Encumbrances created in favour of the Lenders under the relevant Financing Documents. TOWMCL will also execute all such documents and writings as required in that behalf.  TOWMCL will also transfer / endorse all licenses, permissions, permits or consents then existing in respect of the Project Facilities to NDMC or issue the necessary no objections in that regard or surrender such licenses, permissions etc. in favour of NDMC. 

For the sake of clarity, upon handback of Project by TOWMCL to NDMC, the employees of TOWMCL remain to be employees of TOWMCL only. NDMC shall not be responsible for taking over the management and control of TOWMCL and any acts and deeds of TOWMCL in relation to the Project or otherwise.  

In the event NDMC is taking over the Plant instead of insisting of delivery of Vacant Possession of the Site, it will, if necessary, have to enter into suitable agreements with the owners of the technology being used in the Project Facilities for directly obtaining any necessary licence and right on non-exclusive and non-transferable basis, to continue to use the relevant technology only for the purposes of operation and maintenance of the Plant.  

For the purpose of this Clause 19, “Book Value” is the value net of depreciation computed on straight-line basis as per the rates specified in Companies Act, 1956.

20.
LIMITATION OF LIABLITY 

(a)
NDMC shall not be directly or indirectly liable for any claims, liability, costs, expenses, damages and losses that may be sought by any third party in relation to any default in the operation and maintenance of the Project Facilities and TOWMCL shall maintain suitable insurance against potential third party liability arising in relation to the operation and maintenance of the Plant.

(b)
NDMC hereby agrees that TOWMCL shall not have any liability (monetary or otherwise) for an NDMC Event of Default other than the obligation to transfer the Project Facilities to NDMC in accordance with the provisions of this Agreement, in the event of termination.

(c)  
NDMC hereby agrees that it is the owner of the lands constituting the Site and further that NDMC desires the construction, operation and maintenance of the Project Facilities and the Plant thereon for the purposes of enabling the management, storage, processing and disposal of Municipal Waste. Consequently, NDMC hereby agrees to indemnify and hold TOWMCL harmless against any claims, liability, costs, expenses, damages and losses that TOWMCL may incur as a result of any claim, litigation, action instituted by any third party against the use of the Site for the purposes of the development, construction, operation and maintenance of any one or more of the Project Facilities or the Plant.

21
ARBITRATION
In the event of any dispute arising between the Parties in relation to or under this Agreement, the same shall be settled by arbitration conducted by an arbitral tribunal consisting of three arbitrators, one to be appointed by each Party and the third arbitrator being appointed by the two arbitrators so appointed. The decision of the arbitration tribunal shall be final and binding. The venue for the arbitration shall be Delhi. The arbitration will be governed by the provisions of the Arbitration and Conciliation Act, 1996. The costs of the arbitration tribunal shall be equally borne by both the Parties. Each Party shall bear its own cost of the arbitration provided however, the Parties can claim costs as part of the relief sought from the arbitration tribunal. 

22
FORCE MAJEURE AND CHANGE IN LAW
22.1
Force Majeure Event

Any event lying beyond the reasonable control of a Party and not brought about at the instance of the Party claiming to be affected by such event (“Affected Party”) which the Affected Party could not prevent or overcome despite having exercised due care and diligence and which results in a Material Adverse Effect shall constitute a Force Majeure Event. Such events include any or all of Non Political Event, Indirect Political Event and/or Political Event as defined below, provided they fulfill the requirements stated in the preceding sentence, shall include, but not be limited to the following:

(a) earthquake, flood, inundation and landslide

(b) storm, tempest, hurricane, cyclone, lightning, thunder or other extreme atmosphere disturbances

(c) fire caused by reasons not attributable to the Affected Party or any of the employees, contractors or agents appointed by  the Affected Party

(d) acts of terrorism;

(e) strikes, labour disruptions or any other industrial disturbances not arising on account of the acts or omissions of the Affected Party

(f) break down of the Plant or any part thereof  

(g) action of a Government Agency having Material Adverse Effect including by not limited to

(i) acts of expropriation, compulsory acquisition or takeover by any Government Agency of the Project / Project Facilities or any part thereof or of TOWMCL's rights in relation to the Project.

(ii) any judgment or order of a court of competent jurisdiction or statutory authority in India made against TOWMCL or any contractor appointed by TOWMCL for the purposes of the Project, in any proceedings which is non-collusive and duly prosecuted by TOWMCL.

(iii)
any unlawful, unauthorised or without jurisdiction refusal to issue or to renew or the revocation of any Applicable Approvals, in each case, for reasons other than TOWMCL’s or any of its contractor’s breach or failure in complying with the, Applicable Laws, Applicable Approvals, any judgment or order of a Governmental Agency or of any contract by which TOWMCL or its contractor as the case may be is bound
War, hostilities (whether declared or not) invasion act of foreign enemy, rebellion, riots, weapon conflict or military actions, civil war, ionising radiation, contamination by radioactivity from nuclear fuel, any nuclear waste, radioactive toxic explosion, volcanic eruptions.

Provided that NDMC’s inability to supply MSW wholly or in part from the aforementioned NDMC Supply Area shall not constitute a Force Majeure Event.

22.2
Notice of Force Majeure Event

(a) A soon as practicable and in any case within 7 days of the date of occurrence of a Force Majeure Event or the date of knowledge thereof, the Affected Party shall notify the other Party and also the Project Engineer and the NDMC representative of the same setting out, inter alia, the following in reasonable detail:

(i) the nature and extent of the Force Majeure Event;

(ii) the estimated duration of the Force Majeure Event;

(iii) the nature of and the extent to which, performance or any of its obligations under this Agreement is affected by the Force Majeure Event;

(iv) the measures which the Affected Party has taken or proposes to take to alleviate / mitigate the impact of the Force Majeure Event and to resume performances of such of its obligations affected thereby; and

(v) any other relevant information concerning the Force Majeure Event, and / or the rights and obligations of the Parties under this Agreement.

(b)
As soon as practicable and in any case within 5 days of notification by the Affected Party in accordance with the preceding sub-clause (a), the Parties shall alongwith the Project Engineer and the NDMC representative meet, hold discussions in good faith and where necessary conduct physical inspection / survey of the Project Facilities in order to:

(i) assess the impact of the underlying Force Majeure Event.

(ii) to determine the likely duration of Force Majeure Period and

(iii) to formulate damage mitigation measures and steps to be undertaken by the Parties for resumption of obligations the performance of which shall have been affected by the underlying Force Majeure Event.

(c)
The Affected Party shall during the Force Majeure Period provide to the other Party and the Project engineer/ NDMC representative regular (not less than weekly) reports concerning the matters set out in the preceding sub-clause (b) as also any information, details or document, which the other Party may reasonably require.

22.3
Performance of Obligations 

If the Affected Party is rendered wholly or partially unable to perform any of its obligations under this Agreement because of a Force Majeure Event, it shall be excused from performance of such obligation to the extent it is unable to perform the same on account of such Force Majeure Event provided that:

(a) due notice of the Force Majeure Event has been given an required by the preceding  Clause  22.2:

(b) the excuse from performance shall be of no greater scope and of no longer duration than is necessitated by the Force Majeure Event;

(c) the Affected Party has taken all reasonable efforts to avoid, prevent, mitigate and limit damage, if any, cause or is likely to be caused to the Project Facilities as a result of the Force Majeure Event and to restore the Project Facilities as a result of the Force Majeure Event and to restore the Project Facilities, in accordance with the Good Industry Practice and its relative obligations under this Agreement;

(d) when the Affected Party is able to resume performance of its obligations under this Agreement, it shall give to the other Party and the Project engineer and NDMC representative written notice to that effect and shall promptly resume performance of its obligations hereunder the non-issue of such notice being no excuse for any delay for resuming such performance;

(e) the Affected Party shall continue to perform such of its obligations which are not affected by the Force Majeure Event and which are capable of being performed in accordance with the Agreement;

(f) any insurance proceeds received shall be, subject to the provisions of Financing Documents, entirely applied to repair, replace or restore the assets damaged on account of the Force Majeure Event or in accordance with Good Industry Practice.

22.4
Termination due to Force Majeure Event

(a) Termination

If a Force Majeure Event, excluding events described under Clauses 22.1(g), continues or is in the reasonable judgment of the Parties likely to continue beyond a period of 120 days, the Parties may mutually decide to terminate this Agreement or continue this Agreement on mutually agreed revised terms. If the Parties are unable to reach an agreement in this regard, the Affected Party shall after the expiry of the said period of 120 days, be entitled to terminate this Agreement.

(b)
Termination Notice
If either Party having entitled to do so, decides to terminate this Agreement pursuant to the preceding sub-clause 22.4(a), it shall issue Termination Notice setting out:

(i) in sufficient detail the underlying Force Majeure Event:

(ii) the Termination Date which shall be a date occurring not earlier than 60 days from the date of Termination Notice;

(iii) any other relevant information.

(c)
Obligation of Parties
Following issue of Termination Notice by either Party, the Parties shall promptly take all such steps as may be necessary or required to ensure that;

(i) the Payment, if any, payable by NDMC in accordance with the terms of this Agreement paid to TOWMCL on the Termination Date and 

(ii) TOWMCL receives the Insurance proceeds in accordance with the following Clause (d) on or before the Termination Date and

(iii) the Project Facilities are handed over to NDMC by TOWMCL on the Termination Date free from all Encumbrance in accordance with provisions of the Clause 19, to the extent applicable.

(d)
Termination Payment

Upon Termination of this Agreement due to a Force Majeure Event, NDMC shall not be liable to pay to any Termination Payments to TOWMCL. All Termination Payments shall be as made good by Insurance only under the provisions of Insurance obligations of TOWMCL.

 22.5
Liability for other losses, damages etc.

Save and except as expressly provided in this Clause 22, neither Party hereto shall be liable in any manner whatsoever to the other Party in respect of any loss, damage cost, expense, claims, demands and proceedings relating to or arising out of occurrence or existence of any Force Majeure Event.

22.6
 Change in Law

(a) 
Change in Law shall mean the occurrence or coming into force of any of the following, after the date of execution of this Agreement:

(i) 
The enactment of any new Indian law;

(ii) 
The repeal, modification or re-enactment of any existing Indian law

(iii) 
A change in the interpretation or application of any Indian law by a court of record

(iv)
Any order, decision or direction of a court of record except for any order by the Supreme Court of India in WP no. 888/1996. 

Provided that Change in Law shall not include:

(1) 
Coming into effect, after the Appointed Date, of any provision or statute, which is already in place as of the date of execution of this Agreement,

(2) 
Any new law or any change in the existing law under the active consideration of or in the contemplation of any government as of the Appointed Date which is a matter of public knowledge,

(3) 
Any change in the rates of the Taxes.

(4)
any order of the Supreme Court of India in WP no. 888/1996

The Parties hereby agree that all costs and expenses that NDMC may have to incur in participating in and attending to the proceedings before the Supreme Court of India in WP no. 888/1996 (such as advocates fee, court fee etc.) shall be incurred by TOWMCL.

(b) 
Subject to Change in Law resulting in any obligation on part of NDMC that NDMC is unable to meet and it results in Material Adverse Effect and subject to TOWMCL taking necessary measures to mitigate the impact or likely impact of Change in Law on the Project, if as a direct consequence of a Change in Law, TOWMCL is obliged to incur Additional Costs, and NDMC shall either: 

(i) 
subsequently reimburse to the TOWMCL 100 % of such Additional Costs, in accordance with this Clause 22.6 or 

(ii) 
agree to amend this Agreement as per the proposals of TOWMCL in order to make the continued implementation of the Project viable, provided such Additional Cost is not less than five percent of the then applicable cost of the Project, as certified by the statutory auditor of TOWMCL. 

(c) 
Upon occurrence of a Change in Law resulting in any additional obligation on part of NDMC, TOWMCL may, notify NDMC of the following:

(i) 
The nature and the impact of Change in Law on the Project

(ii) 
In sufficient detail, the estimate of the Additional Cost likely to be incurred by TOWMCL on account of Change in Law

(iii) 
The measures, which TOWMCL has taken or proposes to take to mitigate the impact of Change in Law, including in particular, minimising the Additional Cost

(iv) 
The relief sought by TOWMCL

(d) 
Upon receipt of the notice of Change in Law issued by TOWMCL pursuant to preceding sub-clause, NDMC and TOWMCL shall hold discussions and take all such steps as may be necessary including determination/certification by a duly qualified independent person who is acceptable to both NDMC and TOWMCL, of the quantum of the Additional Cost to be borne and paid by NDMC.

(e) 
NDMC shall within 30 days from the date of determination of quantum of Additional Cost, provide relief to TOWMCL in the manner as mutually agreed upon by the Parties.

23
 JURISDICTION

Subject to Clause 21, only the courts in Delhi shall have jurisdiction to try all disputes and matters arising out of an under this Agreement, after reference to arbitration.

24
NO WAIVER OF RIGHTS AND CLAIMS

Any forbearance, toleration or delay in invoking any of the rights or claims accruing in favour of any party under the terms of this Agreement shown or made by such a party in whose favour such rights or claims might have vested by virtue of this Agreement shall neither constitute nor be construed to be a waiver of such rights or claims accruing in respect of such a Party. 

25
SCHEDULES AND ANNEXURES
All schedules and annexures and other explanatory details attached to this Agreement shall be deemed to be a part of this Agreement.

26
SUPERCESSION OF EARLIER AGREEMENTS
This Agreement represents the entire Agreement between NDMC and TOWMCL and all agreements, correspondence, notes or any other document submitted or understandings made or reached by and between the parties inter se in respect of the subject matter of these presents prior to the date hereof shall be deemed to have been superceded and revoked on the execution of this Agreement.

27
NOTICES
Unless otherwise stated, notices to be given under this Agreement including but not limited to a notice of waiver of Term, breach of any term of this Agreement and termination of this Agreement, shall be in writing and shall be given by hand delivery/ recognized international courier, mail, telex or facsimile and delivered or transmitted to the parties at their respective addresses set forth below:



If to NDMC:



New Delhi Municipal Council, (Attn:[   ])



______________________________



If to TOWMCL:



TIMARPUR-OKHLA Waste Management Company Limited, (Attn: [   ]) 



______________________________


or at such address, telex number, or facsimile number as may be duly notified by the respective Parties from time to time. 


All notices under this Agreement shall be in English.

28
LEGAL CHARGES
The prescribed legal charges for execution of this Agreement and such other agreements as are contemplated hereinabove shall be borne by TOWMCL.

29
COUNTERPARTS
This Agreement may be executed in two counterparts, each of which when executed and delivered shall constitute an original of this Agreement but shall together constitute one and only one Agreement.

30
ASSIGNMENT
(a)
Subject to sub-clause (b) and (c) below, no assignment of this Agreement or any rights or duties hereunder shall be made in whole or in part by any Party without the written consent of the other Party and in the event of any assignment the assignee shall assume the duties and liabilities of the assignor.

(b)
It is hereby specifically agreed that TOWMCL shall, in the event of forming a limited company either as subsidiary company or jointly along with any other company or otherwise, be at liberty to assign and transfer the Plant and this Agreement or the rights and benefits hereof or duties hereunder to such newly formed limited company or in favour of such subsidiary company of TOWMCL or any of its holding company for the time being. TOWMCL, shall, however, in such event obtain formal consent from NDMC, which consent shall be provided within a period of thirty days and in the event NDMC does not provide its consent or has not communicated in writing its specific concerns in giving such consent within the said period of thirty days, it shall be deemed to have provided its consent to such transfer. Any assignment by TOWMCL shall be subject to the condition that the assignee shall assume the duties and liabilities of TOWMCL.  Notwithstanding anything to the contrary in the event NDMC declines to approve the assignment by TOWMCL then such proposed assignment by TOWMCL would be void and invalid.  

(c)
NDMC hereby agrees that TOWMCL shall not require any prior approval of NDMC for creating any Encumbrance, right, title, or interest over the Site and the Project Facilities and the other assets of the Project, in favour of the Lenders only for the purposes of carrying out the obligations under this Agreement. 

(d)
NDMC confirms that (i) the Financing Documents may include suitable rights in favour of the lenders for taking over the Project Facilities for management or for sale, in enforcement of their security upon the happening of an event of default thereunder on the part of TOWMCL, and (ii) the Financing Documents may inter alia include the stipulations limiting the rights of NDMC to terminate this Agreement.  

31
NO PARTNERSHIP
Nothing herein contained shall be construed to constitute a partnership between NDMC and TOWMCL, or to constitute either party as the agent of the other and neither party shall hold itself out as such.

32
SEVERABILITY
If any provision of this Agreement shall be declared illegal, void or unenforceable, the same shall not affect the other provisions herein which shall be considered severable from such provision and shall remain in full force and effect.

33
REPRESENTATION AND WARRNTIES
33.1
Representation and Warranties of NDMC

NDMC hereby represents, assures, confirms and undertakes to TOWMCL as follows:

(a)
That it is duly incorporated under the laws of India and has the power to conduct its business as presently conducted and to enter into this Agreement;

(b)
That it has full power, capacity and authority to execute, deliver and perform this Agreement and has taken all necessary sanctions and approvals and followed all the procedure required to authorise the execution, delivery and performance of this Agreement

(c)
Nothing in this Agreement conflicts with its constitutional authority, mandate, or any law or any other agreement, understanding or arrangement or any judgment, decree or order or any statute, rule or regulation applicable to it

 (d)
All approvals and permissions as are necessary for the execution of this Agreement have been obtained and all the required procedure for the due execution of this Agreement have been adhered to and further that this Agreement will be valid, legal and binding against it under the Indian Law;

33.2
Representation and Warranties of TOWMCL

TOWMCL hereby represents, assures, confirms and undertakes to NDMC as follows:

(a)
That it is duly incorporated under the laws of India and has the power to conduct its business as presently conducted and to enter into this Agreement;

(b)
That it has full power, capacity and authority to execute, deliver and perform this Agreement and has taken all necessary sanctions and approvals (corporate, statutory or otherwise) to authorise the execution, delivery and performance of this Agreement

(c)
Nothing in this Agreement conflicts with its Memorandum and Articles of Association or any other agreement, understanding or arrangement or any judgment, decree or order or any statute, rule or regulation applicable to it

(d)
All approvals and permissions as are necessary for the execution of this Agreement have been obtained and all the required procedure for the due execution of this Agreement have been adhered to and further that this Agreement will be valid, legal and binding against it under the Indian Law;

34.
 COMMERCIAL AGREEMENT
NDMC hereby recognizes that this is a commercial act being undertaken by NDMC and that it hereby unconditionally and irrevocably: (i) waives any right of immunity, sovereign or otherwise and (ii) agrees that should any proceedings be brought against it or its assets in relation to this Agreement or any transaction contemplated by this Agreement no immunity, sovereign or otherwise, from such proceedings, execution, attachment or other legal process shall be claimed by or in behalf of itself or with respect to any of its assets.

IN WITNESS WHEREOF the parties hereto have placed their respective hands and seals hereto on the day and year first herein above mentioned.

SIGNED, SEALED AND DELIVERED BY:

FOR NEW DELHI MUNICIPAL COUNCIL 
(Chairperson of NDMC)

Duly authorized by the [   ]

Vide resolution no....................dated…...........

(Signature)

IN PRESENCE OF .....................................................................

(Signature)

NAME:

ADDRESS:

FOR TIMARPUR-OKHLA Waste Management Company Private Limited

(Director)

(Duly authorized by the resolution of the Board of Directors passed at its meeting held on _____________)

(Signature)

IN PRESENCE OF .......................................................................

NAME:

ADDRESS:


 
SCHEDULE I: [Site Plan and Maps of Site]

(Clauses: definition of “Approach Road”, “Landfill Site”, “Site”, 3.1(g)) 

SCHEDULE II: [Flow Diagram of Plant]

[Clause 2.3] 
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SCHEDULE III:  (Description of Site)

[Definition of “Site”]

All that piece and parcel of urban land admeasuring ___________ Acres being a portion of the Landfill Site bearing Municipal Numbers __________________ situate at  _______________ Okhla, New Delhi _____bounded as under

On or towards the North:

On or towards the East:

On or towards the South:

On or towards the West
SCHEDULE IV: MSW SUPPLY AREA

[Definition of “NDMC Supply Area”]

SCHEDULE V:  LAND LICENCE AGREEMENT

SCHEDULE VI: IMPLEMENTATION PLAN
SCHEDULE VII: APPLICABLE APPROVALS
[Clause 13.2]

	S.No
	Name of clearance


	Responsibility

	1
	Authorization from DPCC (Form-I application as per MSW handling rules 2000)
	NDMC with assistance from TOWMCL

	2
	Delhi Jal board for potable and service water and treated sewage
	TOWMCL with support from NDMC

	3 
	Pollution clearance from DPCC for consent to establish and operate the plant
	TOWMCL with support from NDMC

	4
	Clearance under EIA
	TOWMCL with support from NDMC

	5
	Civil aviation clearance for stack height


	TOWMCL with support from NDMC

	6
	Power evacuation & Tariff
	TOWMCL with support from NDMC




