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ITEM NO. 1 (C-34)
Confirmation and signing of the minutes of last Council’s Meeting No. 07/2005-06 dated 26.10.2005 at 11-30 A.M., at Committee Room, Palika Kendra, NDMC.  ( See Pages 2-3).

COUNCIL’S DECISION
Confirmed.

NEW DELHI MUNICIPAL COUNCIL

PALIKA KENDRA : NEW DELHI

MINUTES OF THE  COUNCIL’S MEETING NO. 07/2005-2006 

HELD ON 26.10.2005.

	MEETING NO.
	:
	07/2005-2006

	DATED
	:
	26.10. 2005 

	TIME

	:
	11-30 A.M.

	PLACE
	:
	PALIKA KENDRA, NEW DELHI.


PRESENT : 

1.
Smt. Sindhushree Khullar 
:
Chairperson
2.
Smt. Tajdar Babar, 

:
Vice-Chairperson 

3.
Sh. Ashok Ahuja

:
Member

4.
Sh. Mohinder Pal Chawla
:
Member

5.
Smt. Mohini Garg

:
Member

6.
Dr. K.S. Sugathan

:
Member

7.
Sh. K.T. Gurumukhi

:
Member

8.
Sh. Kehav Chandra

:
Secretary, N.D.M.C.

	item no.
	SUBJECT
	PROCEEDINGS

	1 (C-31)

	Confirmation and signing of the minutes of last Council’s Meeting No. 06/2005-06 dated 28.09.2005 at 11-30 A.M., at Committee Room, Palika Kendra, NDMC.
	Confirmed. 

	2 (C-32)
	Relief to the victims of the earthquake in Jammu & Kashmir.
	Resolved by the Council that approval for donation of Rs. One Core from NDMC Funds in Prime Minister Relief Fund towards the relief to the earthquake victims of Jammu & Kashmir is accorded. 

Further resolved by the Council that the action be taken in anticipation of confirmation of the minutes.

	3 (D-18)
	Adoption of General Financial Rules-2005
	Resolved by the Council that provisions of FR 2005 be adopted in NDMC so far the same do not come in conflict with NDMC Act, 1994, Business bye-laws applicable to regulate business of NDMC, rules and departmental orders issued by the Chairperson and/or the Council from time to time. 

Further resolved by the Council that financial powers already delegated to various officers of NDMC will remain unchanged.

	4 (A-17)
	Providing road signages on BOT basis in NDMC area.
	Deferred. 

	5 (C-33)
	Minutes of the Health, Sanitation & Maintenance Committee held on 22.09.2005.
	Information noted.


The rest of the Items {6 (A-18) to 12 (C-35)}, indexed in Volume II of the Agenda, along with tabled items, for the above meeting, could not be discussed as the same were not circulated to the Members of the Council as per the provisions of the NDMC Act, 1994.

( KESHAV CHANDRA ) 
       
    
( SINDHUSHREE KHULLAR )        

        SECRETARY 

        


  
CHAIRPERSON

ITEM NO. 02 (A-18)

1.
Name of the Sub :
Strengthening of Water Supply System in NDMC 

Area.

S.H.:  
Procurement of  Water Meter of ISO Mark of various sizes.

2.        Name of the Deptt:
 Civil Engineering, Public Health Circle, Water 

                                            Supply Division. 

3.
BRIEF HISTORY OF THE SUBJECT :


There are 29137 Nos. of metered connection in NDMC Area.   Water Meters are being provided  and maintained by NDMC.  Meter rent is being charged from the consumer.  As per report of Director (Commercial), number of water meters are defective and need replacement. Accordingly,  a preliminary estimate for preparing 4180 Nos. of ISO Water Meters  was prepared and approved by the Council vide resolution No. O.M.-3 (iii) dt. 30.08.2000  amounting to Rs. 1,02,58,000/- 

4.
DETAILED PROPOSAL OF THE SUBJECT :


The detailed estimate amounting to Rs. 62,83,700/-  was technically sanctioned by CE(C ) for procuring ISO water meter of different diameter.  The amount in detailed estimate has been reduced because maintenance charges and provision of  dirt boxes has been deleted.  The provision was taken for procuring the following water meters :-


15mm dia meter   -
3000  Nos.,

20mm dia meter  -
400 Nos.


25mm dia meter   -    
300 Nos. , 

40mm dia meter  -
200 Nos.


50mm dia meter   -    
150 Nos., 

80mm dia meter  -      
50 Nos. 

         100mm dia meter   -      
50 Nos.,
          150mm dia meter -      
30 Nos.




The item rate tender in three cover system was called by fixing the last date of receipt of application, sale and opening of tender as 01.02.2005, 04.02.2005 and 08.02.2005  respectively.  The wide publicity was given through newspaper, internet, contractor’s association, all divisions of Civil Engg. Deptt., Notice Board and Tender Sale Cell.  The tender notice was also sent to all the four pre-qualified firms i.e. M/s Toshniwal Hyvae Pvt. Ltd., M/s Capstan Meters (India) Ltd., M/s Actaris Industries Pvt. Ltd., M/s S.S. Engineering Industries. Tender notice was published in “The Hindustan Times, Hindustan Hindi, Sade-E-Watan (Urdu)  newspapers. 


Upto last date of receipt of application, four firms i.e.–M/s  Actaris Industries Pvt. Ltd., M/s  Capstan Meters (India) Ltd., M/s S.S. Engineering Industries, M/s Aman Engineering Works  had submitted their applications alongwith technical literature for issue of tender documents.  Out of these four firms, three were pre-qualified firms and the fourth firm which was not pre-qualified i.e. M/s Aman Engineering Works was asked to submit their technical bio-data/turnover for which they were failed to submit and accordingly tender was not issued to the firm.   The three pre-qualified firms had deposited the cost of tender and purchase their  tender documents from NDMC.   


But only, two firms i.e. M/s Capstan Meters India Ltd., M/s Actaris Industries Pvt. Ltd. had submitted their tender documents.   As per the condition of the tender, the two cover i.e. technical bid and earnest money was opened wherein  certain conditions against the tender conditions were elaborated and put up on file which was subsequently settled in the Negotiation Sub Committee held on 15.04.2005 under the chairmanship of CE(C-I) wherein Sr. A.O. (Works-1), SE(P), SE(PH) and EE(W/S) were also present. The Negotiation Sub Committee after withdrawal of the additional conditions from the two quoted agencies had decided to open financial bid on 19.04.2005.   


The financial bid of both the firms was opened on 19.04.2005 at 3.00 p.m. by EE (W/S) in presence of A.A.O(W/S) and representative of  both the firms i.e. M/s Capstan Meters and M/s Actaris Industries (India) Pvt. Ltd.  After considering all aspects of discount offered by both the firms, it has been found that M/s Capstan Meters (India) Ltd.  rates worked out to 3.3% below the estimated cost against the justification works out to 3.7% below the estimated cost.  The case was put up to Finance Department.

5.
FINANCIAL IMPLICATIONS OF THE PROPOSED SUBJECT :


The  Preliminary Estimate amounting to Rs. 1,02,58,000/- was approved by Council vide resolution No. OM-3 (iii) dt. 30.08.2000 for procurement of different dia water meter as per ISO Standard. The detailed estimate amounting to Rs. 62,83,700/- was technically sanctioned  by CE(C ) vide item No. 48 dt. 17.12.2004 and accordingly, NIT was finally approved for Rs. 59,81,040/-  by CE (C ) on 12.01.2005.   The amount in detailed estimate has been reduced because maintenance charges and provision of  dirt boxes has been deleted.  There is a provision of Rs. 60 lacs against head F-11 item No. 249 (15) on page 95 of the budget book for the year 2005-06.

6.
IMPLEMENTATION SCHEDULE WITH TIMELINESS FOR EACH STAGE INCLUDING INTERNAL PROCESSING :


Formalities upto call of tender has already been completed.  The work will be completed within six months after award of tender. 

7.
COMMENTS OF THE FINANCE DEPARTMENT ON THE SUBJECT :

1.
Time limit for publicity of tenders has not been observed as laid down in para 16.7 of CPWD Works Manual.  Estimated cost put to tender being more than Rs. 50 lakh, publicity time should have been three weeks whereas it is only 18 days in the instant case.

2.
There are only two offers. Given the size of tender cost, there is no competition particularly when the offer of L1 is at 3.3% below  & the offer of second firm is at 18% above.

3.
Justification as checked by Planning is at 54.38% above.  This huge variation between the offer of L1 and the justified rates points towards possible variation in the specifications of material being offered by these firms.  This point remained unattended.

4.
The tender of  L1 is hedged with conditional offer i.e. 5% discount  if full quantity is awarded to them.  As per Para 18.4.2.3  of CPWD Works Manual, tenders with any condition including conditional rebates should be rejected.  As such, the offer of L1 should be rejected.

5.
Further, the noting placed at flag “A” (P-688-689/C) reveals that the second firm i.e. M/s Actaris vide their letter dated 15.03.2005  i.e. after opening of technical bids but before opening  of financial bids had expressed their desire to pass on the benefit of reduction of duties as announced in the Union Budget of 2005-06.  On this, it was decided to write to both the bidders for offering rebates in sealed cover to be opened alongwith their financial bids.  But the file does not contain such letters, if any sent to these firms.  Whereas M/s Actaris had offered  rebate vide their letter dated 18.04.2005  & the same has been considered while drawing comparative statement as placed at flag “B”. 

6.
PE for this purchase was got approved in August, 2000.  As would be seen at page 36/N (Portion marked “X’) that in 2003, a  case was mooted wherein it was proposed that defective water meters be allowed to be installed by the consumers at their own cost by purchasing from the four firms approved by NDMC.  The relevant file has been called and is added (Flag ‘Y”).  No final decision on this issue has been taken, as the linked file reveals.  As decision on this issue has direct implications on the quantum of purchase of meters in the instant case, department may take action on the proposal as processed in 2003  on the linked file first.


The Department is asked to address these issues as these have a vital bearing upon the entire purchase.

8.
COMMENTS OF THE DEPARTMENT ON COMMENTS OF FINANCE DEPARTMENT   :

1.
The tender notice was sent to all the division/notice board etc. vide No. 85/EE(W/S) dt. 19.01.2005 by fixing the date of opening as 08.02.2005  totalling to 21 days whereas if the calculation made on the date of publication of advertisement than the days counting comes to 18 or 19 days.  However, more care will be taken in future.

2.
The tender notice were sent to pre-qualified contractor approved in year 2000 and due publicity through newspapers and website was also done.  In spite of that, only two firms have quoted their rates.  These firms have quoted their own rates. 

3.
The department has prepared the justification on the basis of already awarded rates to M/s Capston Meters (India) Ltd. during the year 2002. However, the Planning Department desired to prepare the justification on the basis of current rate of other pre-qualified firms.  Being proprietary items, the rate of various make and manufacturers vary considerably.

4.
Although, this is a fact that tender with any condition including conditional rebate shall be rejected but in this case M/s Capston Meters (India) Ltd. who has given conditional rebate of 5% being lowest, even without rebate except item No.1(e) and in the interest of the department, the case was submitted for scrutiny and to conduct negotiations with the lowest contractor to get the condition withdrawn for conditional discount and also to explore the possibility for further reduction in rates.

5.
The decision regarding acceptance of revised offer due to reduction of duties as announced in the Union Budget of 2005-06  was proposed by the only one firm i.e. M/a Actaris Industries.  This was discussed in the presence of other firm i.e. M/s Capston Meters (India) Ltd. in the negotiation meeting held in the chamber of CE(C-I) for settling the condition of technical bid.  No separate letter have been written to the firms.

6.
This  is  a  policy matter.  It is the responsibility of Municipal Body to provide water meter.  However,  a decision has been taken in June, 1995 (copy enclosed) to allow consumers to provide their own meters in case consumer is interested.

7 (A)
FURTHER COMMENTS OF FINANCE DEPARTMENT  :

“Fact still remains that there are only two offers in this tender case having estimated cost of around Rs. 60 lakh & in these two offers, there is a variation of over 21% with justification as checked by Planning at 58.38%  above the E/C.  These being the figures on record, it can be said that element of competition is missing in this tender case.  Department has now added document as placed at flag ”A”, “B” & “C”  in the work file.  Flag “A” is a circular of 10.06.05  vide which approved makes/brands for  purchase of water meters of 15mm size  by the consumers in NCT of Delhi  have been calculated.  It conveys that DJB has allowed its consumers  to buy the meters at their own cost.  Arising out of this, question comes as to why NDMC is also not allowing its consumers for purchase of water meters at their own cost.  A photocopy of note of June, 95 reveals that NDMC has also adopted the dual   system of purchase of water meters as prevalent in  MCD  (Flag “C”).  There is nothing on record to indicate as to how many water meters have been purchased by the consumers at their own cost  and how many are being provided by NDMC during a given span of time.  Requirement of  meters is required to be assessed having regard to this point.  A  comparative statement as placed at Flag “B”  reveals that the rate of M/s Anand Water Meters  - Anand Asahi  i.e. Brand approved by DJB  are Rs. 553.74,  Rs. 830.60  & Rs. 1095.17  for meters of 15mm, 20mm  & 25mm  respectively against the rate of Capstan Meters proposed by CE(C ) at Rs. 666.90,  1056.64  & 1724.06  respectively. 


From the above, it will be seen that it is a case  where the department should resort to rejection & recall of tenders after reassessing its requirement in the light of position stated  above. 


We do not concur in the proposal.”

8 (A)
COMMENTS OF THE DEPARTMENT ON COMMENTS OF FINANCE DEARTMENT :

This is to clarify that the detailed estimate for purchase of water meters was prepared based on the already approved and awarded work to M/s Capstan Meters India Pvt. Ltd. during the year 2001-02.   In this estimate, 8% sales tax as prevalent at that time was considered.  Now, the rate quoted by M/s Capston Meters India Ltd. works outs to 3.3% below the estimated cost against the justified rates of 3.7%  below the estimated rates.  The rates have come on the lower side as 4% VAT has been considered against the sales tax of 8%  including earlier in the estimate.  The other justification which works out at 58.3%  above the estimated cost was prepared based on the rates of the other firms i.e.  M/s Kent-Tech Meters Pvt. Ltd.  as per requirement of Planning Division. As regarding installation of meters by the consumer at their own cost, this is to clarify that the approval was accorded  in June, 95  to allow consumers to install their own water meters.  But, there is no encouraging response from the consumer.  During last more than one year, no private meter has been installed by any consumer.  NDMC has also not done any publicity to inform the consumer for installation of private water meters.  Considering  a  total number of connections in NDMC Area and number of defective water meters, this is considered the minimum  requirement.  A  statement showing total number of connections dia-wise  and meters proposed to be purchased is placed in the file.

9.
LEGAL IMPLICATION OF THE SUBJECT :


Not applicable. 

10.
DETAILS OF PREVIOUS COUNCIL RESOLUTIONS, EXISTING LAW OF PARLIAMENT AND ASSEMBLY ON THE SUBJECT :


Not applicable. 

11.
COMMENTS OF THE LAW DEPARTMENT ON THE SUBJECT :


Not applicable. 

12.
COMMENTS OF THE DEPARTMENT  ON THE COMMENTS OF LAW DEPARTMENT :


Not applicable. 

13
RECOMMENDATION  :

In view of the above, it is proposed to bring the case before the Council for the decision on the following: -

1. Whether NDMC should procure and provide water meters itself.

2. if yes, the decision on the tender.

COUNCIL’S DECISION

Resolved by the Council that :

Director (Commercial) shall put up a separate paper for facilitating decision on the issue of providing meters by the private consumers. Further, Director (Commercial) will undertake survey to ascertain number of defective meters.

The tenders be rejected and further action be taken only after issue at Sr.No. 1 is decided. It was also decided to allow consumers to install their own meters approved by appropriate authority for which wide publicity will be given.

Director (Comm.) will also submit a paper on water audit.
ITEM NO. 03 (B-10) 

1.
Subject: Supply, installation, testing & commissioning of 16 Nos. lifts at NDCC Phase-II. 

2.
Department: – Electricity

3.
Brief history: 16 Nos. of elevators are to be provided in NDCC  Phase-II out of which 14 are of 20 passenger capacity and 2 nos. are of 8 passenger capacity.  Two lifts of 8-passenger capacity have already provided in B Block but could not be commissioned due to non-completion of flooring and architraves work by Civil Engineering Deptt. 14 lifts in C Block could not be installed due to defective lift shafts constructed by M/s.NBCC.  8 defective lift shafts have since been corrected by M/s.NBCC in which already procured lifts can be installed with modified brackets and additional steel structures at an extra cost.  In the remaining 6 lift shafts which can not be rectified, modified cars are to be provided as recommended & confirmed by the Architect Consultant alongwith modified brackets and additional steel structure.  M/s.Kone Elevators have also gone into arbitration due to construction of defective lift shafts and abnormal delay in completion of the project for an amount of Rs.8.38 crores.

M/s.Kone Elevators, the lift agency had earlier furnished an estimate amounting to Rs.1.21 crores for providing modified cars, brackets and some additional steel structure.  Since the estimated cost was considered to be on very high side, the firm was repeatedly asked and vigorously perused to work out the estimated cost on realistic basis. They have furnished the revised estimate amounting to Rs.66.68 lacs the details of revised estimates were discussed with the firm in the office of the Architect Consultant on 28.9.04 and the firm was asked to furnish details/basis for working out the revised cost.  The Consultant/Department examined details submitted by the firm. It was suggested by the Architect Consultant that negotiations may be held with M/s.Kone Elevators to explore the possibility of further reduction in the revised estimated cost furnished by the lift agency. 

4. Detailed proposal: With the approval of Chairperson dated 7.2.05 negotiations were conducted with M/s.Kone Elevators on 9.3.05 by the negotiations sub-committee.  Rates of various items taken in the revised estimate furnished by the firm and the rates worked out by the consultant and the department were discussed and the following decisions were taken: 

i)
The representative of the firm was informed that the rate of Rs.85 per kg. for item 1,2, & 3 quoted by them were on the higher side compared to the justified rates worked out on the basis of the rates derived from the agreement after adding IEEMA as applicable. The representatives of the firm stated that the market rate of the steel is much higher while IEEMA does not cover all aspects and that fabrication of these items involves not only the material and labour but also detailed designing and engineering as per their standards.  After lot of persuasion, the firm reduced their rates to Rs.65 per kg. for the above items besides giving credit @ 15% for the old brackets rendered surplus as the same will be retained by them as scrap.  

(ii)
The representatives of M/s. Kone Elevators were informed that the work of steel structure frames for 4 Nos. lift pits at the lower basement level towards Hanuman Road side will be got done by NDMC themselves for which the drawings may be submitted by them.  The firm stated that the drawings can be submitted by them on chargeable basis.  

(iii)
The representatives of the firm was informed that they have not given adequate break up of Rs.8.40 lacs for each modified lift car. The firm agreed to provide further break up of cost.

(iv)
 The representatives of the firm were also asked to confirm that they would withdraw the total arbitration in case their request for balance payment of the cost of material against a bank guarantee of the equivalent amount is agreed upon by NDMC.  The representatives of the firm agreed to give necessary confirmation.

It was decided that the negotiations may be held again after detailed break up of the cost of modified lift cars is furnished by the firm.  

2ND round of negotiations were held 23.6.05 on receipt of the rates price break up for modified lift car by the lift agency and comments and recommendations of the consultants.  

Complete background history of the case was explained before the negotiations sub-committee and it was made clear that break-up of items for the modified lift car cannot be given as far as their rates are concerned on account of complications but the details of old material to be used and new material to be used as per list already given by the lift agency (copy placed in the file) were discussed/explained and agreed by all.  The details were fully understood and after lot of discussions following have been finalized.         

1.      Steel structure frame for 4 Nos. lift pits at the lower basement level towards Hanuman Road side:-  In the first round of discussions, this was considered that this work will be got done by Civil Engineering Department but after discussions, it was decided that for the time being this may be deferred.  The matter is to be re-examined by NDMC and in case any design for steel structure is required to be submitted by M/s. Kone Elevators, the same shall be furnished by them on additional payment (to be mutually decided).  

2.
Additional steel structure/Separator Channels to be fixed wherever required in the lift shafts:-.  The payment for the additional steel structures will be paid @ Rs.65/- per kg. of the steel used as lump sum rates including the cost  of material, design, fabrication, labour, fixing and all other allied work. 

3.
Modified brackets for car and counter-weight:- The new modified brackets on the basis of actual number required will be paid by weight @ Rs.65/- per kg. The old brackets rendered surplus will be the property of the lift agency and credit for the same  @ 15% of Rs.65 per kg. shall be given to NDMC by the lift agency.  These rates include cost of material, design, fabrication, labour, fixing and all other allied work.

4.
Modifications, re-designing, manufacturing and supply of modified lift cars :-  The cost of modified lift car was reduced from the earlier quoted rates of Rs.8.40 lacs to Rs.8.10 lacs.  Six number modified lift cars suiting to the existing lift shafts where dimensions cannot be corrected for the lift cars already procured will be paid at the lump sum rates of Rs.8.10 lacs per modified lift car i.e. a total of Rs.48.6 lacs for all the six modified new lift cars. 

This was explained that completion of the building may take another 15 months.  SE(E-IV) suggested that let all the negotiated costs as mentioned above be freezed for a period of two years but subsequently, this was agreed by all that the above negotiated rates be freezed for a period of 18 months from the date of negotiations i.e. 23.6.2005 where after in case there is delay then IEEMA Clause will be applicable after and beyond the period of one and a half year i.e. 22.12.2006. 

There had been statutory changes in the taxes from the time original contract was awarded to M/s. Kone Elevators India Pvt. Ltd. and it was decided that the uniform policy will be adopted for the entire cost as one including the negotiated one.  Whatever changes are there towards Sales Tax, WCT, VAT, CESS etc. shall be paid as per the decision of the appropriate Government Authorities and applicable to this contract.  

M/s. Kone Elevators have confirmed the above negotiations vide their letter No. DEL/KEIL/15600-615/ICD/MK/2005 dated 16th August,05. 

It was finally recommended by the negotiations Sub-Committee to accept the negotiated rates for providing modified brackets, additional steel structure and modified lift car for installation of lift at NDCC Phase-II. 

5. 
Financial Implications: The additional cost involved in providing modified brackets, steel structure and modified lift cars based on the negotiations rates and considering the rate as mentioned by the lift agency will be Rs.55.4 lacs aprox.  This may vary depending upon actual number and weight of the brackets used, old brackets rendered surplus and weight of additional steel structures used.    

6. 
Implementations Schedule: The work will be awarded to the lift agency and the same would be commenced by the firm about 8 months before the proposed date and completion of the project alongwith progress of civil works.  This is likely to be started in May,2006.

7.
Comments of Finance Department: Since, M/s.Kone Elevators agreed on reduction of rates for providing modified lift car for installation of lifts at NDCC Phase-II, also, the sub-committee has fully recommended to accept the negotiated rates, we concur in the proposal of the department for award of negotiated works to M/s.Kone Elevators as per their letter dated 16.8.05.  Further department is advised to take necessary steps to recover the cost from M/s.NBCC on a/c of construction of defective lifts shafts etc. 

Our approval is subject to the stipulation that while placing the case before the HPC relative to NDCC-II/Council the reasons for accepting negotiated rates higher than rates justified by the department itself will be placed on the record.    

8.
Comments of the Department on Comments of Finance Department: The department agrees with the observation of Finance Deptt. to recover the cost from M/s.NBCC on account of construction of defective lift shafts.  The necessary action is being taken by Civil Engg. Deptt. through arbitration case to recover the said cost.  As regards accepting the negotiated rates higher than rates justified by the department is concerned, it is to mention that the same were discussed at length/further clarifications taken from the lift agency and after considerable conscious deliberation the negotiated rates were agreed by the negotiation sub-committee which was also attended by the Director(Finance) as well.  

9.
Legal Implications : The case has been seen by the Law Deptt. and they have observed that it does not involve any law point and as such no objection to its being put to the Council. 

10.
Details of previous Council Resolution: The work of providing lift at NDCC Phase-II was awarded to M/s. Kone Elevators vide Reso.No.3(xxxviii) dt.29.12.98. 

11.
Comments of Law Deptt. : As per the observation of the law department given in point “9”. 
12.
Comments of the Department: Observation of the Law Deptt. may kindly be perused. 

13.
Recommendations CEE’s Remarks: The case is noted to the Council for according administrative approval and to sanction expenditure involved to get additional/substituted items of the works done from M/s. Kone Elevators at the Negotiated rates concurred in by the Finance Deptt. vide their Dy.No.1849 dated 22.9.05 and also approved by Chairperson dated 4.10.05.   

COUNCIL’S DECISION

Resolved by the Council that administrative approval and expenditure sanction, as explained in the preamble, to get additional / substituted items of the works done, from M/s Kone Elevators, at the negotiated rates, as concurred in by the Finance deptt., vide their Dy. No. 1849 dated 22.09.2005, is approved.

It was also resolved that a Sub-Committee of official members of the Council shall be constituted for exploring the possibility of commercial exploitation of space on as is where is basis as provided u/s 9 of NDMC Act.

ITEM NO. 04 (B-11)

Name of the Subject

Replacement of 7 no. Elevators at Lok Nayak Bhawan, New Delhi

Name of the Department

Electricity Department-II

Brief History of the Subject

Lok Nayak Bhawan is a NDMC building, which was constructed in 1978.  This building has been which has been let out to different Govt. departments by Dir. (Estate).  There are, in all, 7 no. lifts in this complex which are operated / maintained by CPWD.  These lifts have already served their useful life of 20 years and have started to give problems in their normal working.  The govt. staff whose offices are located in this complex have been frequently complaining about the non-satisfactory functioning of the lifts and despite the best efforts by CPWD, the situation has not been improving as the lift equipments have become old and their spare parts are not possible to be obtained even from the original manufacturer – M/s. OTIS Elevator Co.(I) Ltd.

Representations were given by senior officers of the Govt. of India to the then Chairman, N.D.M.C. and decision was taken to replace all the 7 no. elevators.  As per terms of the License Agreement, the owner i.e. N.D.M.C. is responsible to replace the elevators  at its cost.  Accordingly, an estimate amounting to Rs. 2,07,79,362/- was approved by the Council vide Reso. No. 21(B)24 dated 26.9.03 for replacement of the 7 no. lifts at Lok Nayak Bhawan.  The tenders were, thereafter, invited in two-cover system for replacement of the 7 no. elevators.

Detailed proposal on the Subject

The existing 7 no. elevators will be replaced with new elevators whose machines and door operations will incorporate variable voltage voltage frequency drives.  This will provide for smooth door operation and savings in power consumption.  Door operation will also be provided with full infra protection for the safety of the users.  Majority of the steel items like  car & counter weight guide rails, counter weight frame with filler weight (except buffers with supports) shall be retained and the remaining items would be replaced.  The scope of  work also incorporates implementation of the safety requirements, guidelines as per Appendix VIII – safety of public in govt. buildings as per CVC guidelines.  The lift cars shall also be provided with hand rails on three sides for physically handicapped.  The lift car / landing doors shall also be of minimum 1 hour fire rating to meet the fire safety requirements.

Since the replacement of lift work will be carried out in a high rise building with minimum disturbance on the functioning of the office located in this building, the completion period for this work has been staggered as under :

1)   1st set of 3 lifts           -     8 months

2)   2nd set of 3 lifts          -     in further 3 months

3)   7th lift                         -      in further 3 months

The total completion period shall, thus, be 14 months.  The delivery of materials shall be as per above completion schedule.

Financial implications of the proposed Project / Subject

The lowest offer for the work of replacement of 7 no. elevators at Lok Nayak Bhawan quoted by M/s. OTIS Elevator Co.(I) Ltd. is Rs. 1,50,57,000/- against  the estimated cost put to tender of Rs. 1,97,24,000/-.    The lift installation works are also governed by IEEMA Standard Price Variation Clause whose financial implications are worked out based on the Reserve Bank of India’s Price Index for metal / metal products / labour index and actual date of completion of the works.  The actual financial implications on this account shall be known only at the time of completion of works when Reserve Bank of India also releases the respective price indices.

Implementation schedule with time-lines for each stage including internal processing_____________________________________________________

As per the provisions of the NIT, the date of start of the work will be reckoned from the 10th day after the date of written order to commence the work or from the first date of handing over the site whichever is later in accordance with the following completion schedule :

1)   1st set of 3 lifts           -     8 months

2)   2nd set of 3 lifts          -     in further 3 months

3)   7th lift                         -      in further 3 months

The priorities for taking up the first batch of 3 elevators shall be decided in consultation with the users of the Lok Nayak Bhawan building and the whole work shall be completed in 14 months.

Comments of the Finance Department on the Subject

The case has been examined by the Finance Department on two occasions and lastly following comments were offered vide their diary no. FA-1436 dated 4/7/05 :

1. “On going through the case, I fine that there are only two firms in the fray viz M/s OTIS and M/s Kone.  The offer of M/s OTIS, who is lowest, is not in accordance with the revised technical parameters decided after discussion with both the firms.  As per condition No. 10 of revised technical parameters, firms were to agree to NIT conditions with regard to liquidated damages for delay.  Clause No. 2 of NIT in this regard, inter-alia, stipulates that total amount of compensation for delay to be paid under this clause shall not exceed 10% of the tendered value of work where as M/s OTIS agrees to the penalty @ 1% per week subject to maximum of 10% of the incomplete work on prorata basis.  It is thus seen that on the critical date i.e. 15.02.2005, when the revised price bids were opened, the offer of M/s OTIS was conditional and not as per NIT.

2. O.M. No. DG (W) MAN/47 dated the 27th April 2000 incorporated below para 20.1.16.5 of CPWD Manual Vol. II read with CVC’s advice as circulated under O.M. No. DG (W) MAN/57 dated 05.01.2001, clearly provides that tenders with any condition including conditional rebates shall be rejected.  The offer M/s OTIS, L-1 firm being conditional should not have been considered in the light of procedure as defined in the O.M.s as referred to.

3. Further, it is observed that as per condition No. 4 of revised terms, safety requirements as per CVC recommendations were also to be met and for which the firms were asked to quite extra cost in IIIrd cover.  The items of work required to be got executed as per CVC recommendations have not 

been identified and stipulated in the schedule of quantities by the Department.  It is felt that to ensure compliance of the recommendations of CVC on safety aspect, all the items of work required at site may be mentioned in schedule of quantities, forming part of NIT and agreement.

4. Condition No. 6 of revised terms speaks about indication of cost of Governor and car frame separately by each firm.  No such indication finds place in the offers of both these firms.  The purpose of asking this cost separately and the implications of not mentioning this by these firms has not been discussed by the department.

5. In view of position brought out above, I am of the opinion that all the conditions discussed and decided in consultation with both the firms have not been complied with & the other of L-1 is conditional as discussed above.  As such, financial bids of both the firms may be cancelled.  However, in the interest of work, spot financial bids from both the firms may be called after making it clear to them that their offers have to be absolutely without any condition having regard to the conditions as already settled in consultation with them. This, in our opinion, is in keeping with the principle laid down in CVC’s guidelines incorporated in their OMs dated 05.01.2001 referred to in the previous paragraphs.  While doing so, the observations made above in regard to extra work involved towards safety measures and cost of governors & car frame may also be taken care of.  If this procedure does not go through, there appears to be no other option but to recall tenders (in three covers) after resorting to due procedure.  First cover for EMD as per NIT conditions, second cover for technical parameters including conditions, if any, which the intending tenderers wish to put & the third one only for financial bid.  The third cover must have only the rates in words and figures nothing else.  It must be spelt out clearly that any condition if found in the financial bid, the offer(s) shall summarily be rejected.  Financial bids should be opened only after technical discussion with the tenderers and after bringing them all at a common platform.  This procedure should leave no chance for consideration of the conditional offers.” 

Comments of the Department on the comments of the Finance Department

Parawise comments to the observations of F.A. are as under :

1. “In response to the tender notice which was given wide publicity, 3 firms responded and subsequently during the course of processing of the tenders received, on firm namely M/s Bharat Bijlee merged their business with M/s Kones Elevators i.e. the other firm which responded along with M/s OTIS Elevator Co. Due to this merger, there were only two firms in the fray.

It is incorrect to state that the offer of M/s OTIS is not in accordance with the technical parameters decided after discussions with both the firms.  As far as the liquidated damages clause for delay is concerned, this is a commercial term and the response of M/s OTIS Elevator, according to us, is in accordance with clause No. 2 of NIT which stipulates that.

a) The amount of compensation shall be 1% per week as completion period is more than 3 months.

b) The maximum amount of compensation calculated as per above whether on amount of tendered valued of work or the work remaining incomplete shall be decided by the competent authority of NDMC whose decision shall be final.

c) The amount of compensation shall not exceed 10% of the tender value of work or of the tendered value of the item or of group of items or work for which a separate period of completion is given.

F.A. in his note has highlighted clause No. 2 of NIT only partially which may be reviewed in the light of the above.

In the instant tender case, separate period of completion of group of elevators has been given and agreed to.  According to the agreed completion period, the group of elevators will be completed as given below: -

a) First group of three elevators in a period of 8 months.

b) Second group of three elevators in a further period of 3 months.

c) Third group of one elevator in a further period of 3 months.

As may be observed, separate period of completion has been given as per above completion period for group of elevators stated above.  In such circumstances, the compensation for delay will be governed by the tendered value of the item or group of items of work.  The offer of M/s OTIS Elevator Co., thus, conforms to clause No. 2 of the NIT.

2. In view of the explanation given above, the offer of M/s OTIS is not considered conditional.

3. The matter regarding meeting the safety requirement as per CVC recommendations were duly considered by the TEC and it was decided to obtain confirmations from both the firms to comply with the same and to indicate financial implications in their revised price bids.  Both the firms have confirmed to comply with the recommendations of CVC and also given their extra cost for the same.  The offer of M/s OTIS Elevators Co. categorically confirms to comply with all the safety requirements as per CVC recommendations.  In order to ensure implementation of the desired safety requirements, the same would also be specifically included in the order for work.

4. It is incorrect to state that the cost of governor and car frame have not been taken separately and their implications.  Both the firms have given their rates for the same in their revised price bids.  M/s OTIS Elevator Co. have given the combined price implications of Rs. 10.99 lacs for all the elevators while M/s Kone Elevators have given price of governor and car frame separately totaling Rs. 3,66,950/-.  These prices have been duly computed in the total price given by both the firms in their revised price bid.

The decision to obtain the prices for governor and car frame was taken by TEC on the comments of M/s Kone Elevators which was accepted by TEC.  Originally in the NIT, these items were required to be retained.

5. As already clarified at item No. 1 above, the offer of L-1 is not considered to be conditional.

6. The comments of the Finance Department for cancellation of the price bids of both the firms and calling for spot financial bid from both the firms need reconsiderations in the light of comments given above.  However, it also needs to be considered that calling for snap bids at this stage when the revised price bids of both the firms have already been opened, may invite objections from the bidders and it may cause complications in finalizing the award of the work.

It is again stated that the offer of M/s OTIS Elevator Co. is not considered conditional and conforms to the NIT conditions.  Further, it is also informed that a number of senior officers of Govt. of India function from Lok Nayak Bhawan have informed about unsatisfactory working of existing elevators which have served its useful life and pressing for their early replacement.”

With regard to clause no. 2 for “compensation for delay” and the observations of Finance for inviting fresh spot financial bids from both the firms, with the approval of CEE-II dt. 3/8/05, another meeting of TEC was held on 7/9/05.  The recommendations of TEC (with the exception of F.O.(G) who reiterated the earlier views of Finance Department) are given below along with stipulations of clause 2 given in the NIT.

Clause 2 (As given in NIT)

Compensation for delay

“If the contractor fails to maintain the required progress in terms of clause 5 or to complete the work and clear the site on or before the contract or extend the date of completion, he shall, without prejudice to any other right or remedy available under the law to the NDMC on account of such breach, pay as agreed compensation the amount calculated at the rates stipulated below or such smaller amount as the competent authority on behalf of NDMC (whose decision in writing shall be final and binding) may decide on the amount of tendered value of the work for ever completed day/week (as applicable) that the progress remains below that specified in Clause 5 or that the work remain incomplete.

This will also apply to items or group of items for which a separate period of completion has been specified.

I. Completion period (as originally stipulated) not      @ 1%

exceeding 3 months.

II. Completion period (as originally stipulated)            @ 1 %

Exceeding 3 months.

Provided always that the total amount of compensation for delay to be paid under this clause shall not exceed 10% of the Tendered Value of the work or of the Tendered Value of the item or group of items of work for which a separate period of completion is originally given.

The amount of compensation may be adjusted or set-off against any sum payable to the contractor, under this or any other contract with the NDMC.”

M/s OTIS Elevators Co. (I) Ltd. Confirmed vide their letter No. 52KO788D;VSD;SSA dated 24.01.05 that they agree for compensation for delay as mentioned in the NIT clause 2, sub-clause UU on P-6 of NIT.  It was further reconfirmed vide their letter of even number dated 14.02.05 which was reproduced below: -

“We have already mentioned vide our earlier letter No. 52KO788D;VSD;SSA dated 24.01.05 that we agree for the compensation for delay as mentioned in the NIT clause No. 2 sub-clause-II, on page 6 which states that for any delay beyond the contractual period (for the contract exceeding 3 months) for the reason solely attributed to the contractor (OTIS Elevators) the penalty shall be 1% per week and maximum of 10% of the incomplete work on pro-rata basis.”

As separate completion period in respect of different sets of elevators has already been agreed to and conveyed to both the bidders.  As such, the maximum compensation for delay has to be calculated @ 1% per week and the decision of the competent authority of NDMC for quantum of levy of compensation is to be final and binding.

None of the bidders agreed to the compensation for delay of 1% per day subject to a maximum of 10% of the estimated cost put to tender as stated in the NIT under the heading “Appendix” herein before referred to.  Both the bidders have agreed to the provisions as contained in Clause 2 of the NIT.

The department is on the opinion that the confirmations given by M/s OTIS Elevators Co. conforms to the NIT conditions in respect of clause 2 of Compensation for Delay and there is no ambiguity in it.  The Finance Department have, however, termed the confirmations as given by M/s OTIS Elevators Co. as conditional.

With regard to the aspect of inviting fresh price bids from both the firms, none of the other members of TEC were agreeable to the opinion of the Finance Department.  It was stated that resorting to this action is not only against the CVC guidelines (which permit negotiations only with L-1) but also is objectionable since the L-1 price is known to the other firm and the possibility of their collusion can also not be ruled out.

It was also brought out that as the prices of petroleum/metal products have started showing an upward trend, the possibility of getting lower rates are remote on recall of tenders.  Keeping in view the pressure, which is constantly coming from different govt. departments (which occupy Lok Nayak Bhawan) for early replacement of lifts, the department recommends processing this case for award of work to the L-1 firm.

It was also stated that the comments of department as well as the Finance Department on the L.D. clause as confirmed by M/s OTIS Elevators Co. (I) Ltd. would be clearly brought out in the agenda while nothing the case to the Council for approval so as to take final decision by the Council for award of work.

Legal implication of the Subject / Project

No legal implications are foreseen.

Details of previous Council Resolutions, existing law of Parliament and Assembly on the subject_____________________________
An estimate amounting to Rs. 2,07,79,362/- was approved by the Council vide Reso. No. 21(B)24 dt. 26/9/03 for replacement of 7 no. lifts at Lok Nayak Bhawan.

Comments of the Law Department on the Subject / Project

L.A. has seen.

Comments of the Department on the comments of Law Department

Not applicable

Recommendation

The case may be noted to the Council for consideration and decision to the following :

1. To consider the confirmations given by L-1 firm – M/s. OTIS Elevator Co. (I) Ltd. for “Compensation for Delay” clause vis-à-vis comments of Finance Department.  The department as well as other members of TEC are of the considered opinion that the confirmations given by L-1 firm conform to the provisions contained in clause 2 of the NIT for “Compensation for Delay”.

2. To award the work to M/s. OTIS Elevators Co.(I) Ltd. at their quoted price of Rs. 1,50,57,000/- for replacement of 7 no. elevators at Lok Nayak Bhawan as per terms & conditions of NIT / subsequently confirmations given during TEC meetings.

Further comments of Finance Department dt. 28.10.05 on the Draft Agendum

I)  The assertion of the Department in the Draft Agenda Volume-II of 26.10.2005 that the offer of M/s.OTIS  was not conditional is not correct.  Finance still holds the view that the financial bid of M/s. OTIS elevators opened on 15.2.05 was conditional as they had not agreed to the compensation clause of NIT as explained hereunder.


As per Clause 2 of NIT the following penalties are to be levied for delay in completion of work :

i)   Completion period (as originally stipulated)     -    @ 1% per day

     not exceeding 3 months

ii)  Completion period (as originally stipulated)     -    @ 1% per week

     exceeding 3 months

provided always that the total amount of compensation for delay to be paid under this clause shall not exceed 10% of the Tendered Value of work or of the Tendered Value of the item or group of items of works for which a separate period of completion is originally given.

Whereas the firm M/s. OTIS has offered to pay as compensation for delay the penalty of 1% per week subject to maximum of 10% of the incomplete work on pro rata basis.


This clearly shows that their tender was conditional.  This view is reinforced by the fact that even in the Special Condition incorporated in appendix to the NIT the compensation clause reads as under :-


“As per added condition attached to NIT Compensation for non-completion of work in time was 1% per day subject to maximum of 10% of the estimated cost put to tender.”

The Special Conditions have the effect of substituting standard conditions if similar conditions exist therein.  The NIT documents itself leaves ground for confusion as in this case two sets of conditions for compensation for delay have been given one in the Standard Contract and other in the Appendix.


Secondly, the Department had sought post tender clarification from the parties which is against the CVC guidelines.  The offer of M/s. OTIS (L 1) firm dated 15.02.05 should not have been considered in the light of procedure as defined in O.M No. DG(W) MAN/47 dt. The 27th April, 2000 incorporated below para 20.1.16.5 of CPWD Manual Vol. II read with CVC’s advice as circulated under OM No. DG(W) MAN/57 dated 5.1.01.

II)   Regarding condition No. 4 of revised terms, safety requirement as per CVC recommendations, the bidders were to give extra cost in IIIrd cover at the time of opening of commercial bid before 15.02.05 no IIIrd cover was given by M/s. OTIS.  As such plea of the Deptt that the firm was not complying with the revised terms of tender on the crucial date i.e. 15.02.05 is not acceptable.

III)    As per condition no. 6 of revised terms about indication of cost of Governor and car frame, no such indication was found placed in tender of both the firms, whereas the department has stated that both firms have given cost of Governor and car frame separately.  As no such information was available in the tenders as they were available on 15.02.05.  Thus the plea of the department that is not acceptable.  


As the tender of L 1firm M/s. OTIS was conditional and incomplete it was recommended for rejection.


Therefore, if this item is still proposed for acceptance of the Council, the Agenda should be such that condonation of Council is sought to the deviations from the tendering procedure.

Comments of the Department on the further comments of the Finance Department :
i) The comments given by Finance Department concerning the “Compensation for Delay” Clause of NIT are generally repetition of the comments earlier given by them as brought out in the Draft Agendum.  The Department has also duly given the comments in the Draft Agendum on the observations of Finance.  However, it is again clarified as under :

It is again reiterated that the offer of M/s. OTIS Elevator Co. (I) Ltd. was not conditional as stated by Finance as far as “Compensation for Delay” Clause is concerned.  Finance Department has again highlighted Clause 2 of NIT partially.  Full reproduction of this Clause No. 2, as given in the NIT, has already been given in the Draft Agendum which is again reproduced below :

Clause 2 (As given in NIT)

Compensation for delay

“If the contractor fails to maintain the required progress in terms of clause 5 or to complete the work and clear the site on or before the contract or extend the date of completion, he shall, without prejudice to any other right or remedy available under the law to the NDMC on account of such breach, pay as agreed compensation the amount calculated at the rates stipulated below or such smaller amount as the competent authority on behalf of

 NDMC (whose decision in writing shall be final and binding) may decide on the amount of tendered value of the work for ever completed day/week (as applicable) that the progress remains below that specified in Clause 5 or that the work remain incomplete.

This will also apply to items or group of items for which a separate period of completion has been specified.

III. Completion period (as originally stipulated) not      @ 1%

exceeding 3 months.

IV. Completion period (as originally stipulated)            @ 1 %

Exceeding 3 months.

Provided always that the total amount of compensation for delay to be paid under this clause shall not exceed 10% of the Tendered Value of the work or of the Tendered Value of the item or group of items of work for which a separate period of completion is originally given.

The amount of compensation may be adjusted or set-off against any sum payable to the contractor, under this or any other contract with the NDMC.”

M/s. OTIS Elevator Co.(I) Ltd. In fact confirmed acceptance of this clause even before the date of opening of the price bids on 15/2/05 vide their letter no. 52KO788D; BSD; SSA dt. 24/1/05.  The position was re-confirmed vide their letter of even no. of 14/2/05 which is again reproduced below :

“We have already mentioned vide our earlier letter No. 52KO788D;VSD;SSA dated 24.01.05 that we agree for the compensation for delay as mentioned in the NIT clause No. 2 sub-clause-II, on page 6 which states that for any delay beyond the contractual period (for the contract exceeding 3 months) for the reason solely attributed to the contractor (OTIS Elevators) the penalty shall be 1% per week and maximum of 10% of the incomplete work on pro-rata basis.”

Further, it has already been clarified on the relevant file that there has been a typographical error in the wordings of “Compensation for Delay” Clause mentioned in the heading “Appendix” in the NIT.  That wording of “Compensation for Delay” generally refers to small nature works with small completion period and not for lift installation works.  This is further corroborated by the fact that none of the bidders agreed to compensation for delay of 1% per day subject to maximum of 10% of the estimated cost put to tender.  There is no confusion as far as the applicability of this clause is concerned since this clause was duly deliberated in several TEC meetings with the bidders before the opening of the price bids.  This is, however, not relevant in the instant case.  

The duly constituted Technical Evaluation Committee obtained clarifications in respect of some of the techno commercial conditions from all the bidders so as to bring them at par before opening of the price bids.  This is the normal procedure followed for processing tenders obtained in two cover system.  Those can not be considered as post tender clarifications.  Since the offer of M/s. OTIS Elevator Co. was opened on 15/2/05 was not conditional, no deviation from CVC guidelines has been done.

II) The matter  regarding  meeting  the  safety  requirements  as   per CVC Recommendations  were    duly considered by TEC and it was decided to obtain    confirmations from  both the firms namely M/s. OTIS Elevator Co. and   M/s. KONE    Elevators    to    comply   with the same and to indicate  financial implications in their revised price bids.  The offer of M/s. OTIS Elevator confirms to comply with the safety requirements of CVC recommendations.  As already stated, this aspect would also be specifically mentioned in the order for work.  Further, the lift installations are also to be approved by Lift Inspector – GNCTD before putting them to use and this authority will never give the license unless such guidelines are duly in place.  The last line in the observations of Finance (reproduced below) appears to be wrongly worded.

“As such plea of the Department that the firm was not complying with the revised terms of tender on the crucial date i.e. 15/2/05 is not acceptable.”

    III)  As already brought out in the Draft Agendum both the firms namely M/s. OTIS Elevator Co. & M/s. KONE Elevators had given their extra rates for the cost of Governor and car frame vide their letters dt. 14/2/05 & 15/2/05 respectively.  Finance Department have already seen both the offers and it is incorrect to state that these costs were not available in the tenders / price bids opened on 15/2/05.

The offer of L 1 firm, M/s. OTIS Elevator Co. (I) Ltd. was not conditional and no deviation from the tender procedure has been done in the instant case.

DRAFT RESOLUTION 

Resolved by the Council that approval is accorded to award the work of 7 no. elevators at Lok Nayak Bhawan to M/s. OTIS Elevator Co.(I) Ltd. at a total cost of Rs. 1,50,57,000/- as explained above.

COUNCIL’S DECISION

Resolved by the Council that the proposal is deferred and the Department shall bring up the proposal in the next meeting of the Council incorporating latest comments / recommendations of the concerned departments.

ITEM NO. 05 (B-12) 

1.
Subject: Providing of 16 Nos. Elevators at NDCC Phase-II 

2.
Department: – Electricity

3.
Brief history: The case relates to payment of the balance cost of material supplied by M/s.Kone Elevators in connection with providing of 16 Nos. of elevators at NDCC Phase-II.  The work was awarded to M/s.Kone Elevators in December,98 at a total cost of Rs.6.61 crores with time completion of 18 months.   The firm supplied the lift equipment in December,99 onwards as per the terms & conditions of the contract and also keeping in view  the progress of civil works as lift shafts were to be constructed by the main civil agency i.e. M/s.NBCC. The firm was paid 75% payment of the cost of material as per the payment term.  The firm could installed 14 Nos. of lifts due to abnormal delay in rectification of the defective lift shafts constructed by NBCC and also delay in completion of other civil works.  

M/s.Kone Elevators have been requesting repeatedly time and again  even upto the level of Chairperson for release of their balance 25% cost against furnishing BG.  The balance payment could not be released, as there is no provision in the agreement for releasing the same however the request of the firm with departments recommendations have been processed but both law and finance department did not agree to release this payment as the same was not permissible as per the contract agreement.    

M/s.Kone Elevators then requested for appointment of arbitrator to adjudicate the matter under dispute Sh. Jag Mohan Lal formal ADJ, CPWD was appointed as an arbitrator with the approval of Chairperson. The arbitration case is under process but no decision has so far been taken.  The major reference of arbitration is for payment of remaining cost of material and delay in completion of the project.  The arbitrator had advised during hearing that NDMC and lift agency should settle this aspect of dispute under adjudication amicably to avoid litigation.    Sh.S.P.Banwait Senior Arbitration Counsel appointed by NDMC for dispute of NDCC Phase-II had also advised to consider releasing such some with held against BG in lieu of withdrawal of arbitration claims.   

4.
Detailed proposal: During negotiations conducted with M/s.Kone Elevators for providing modified lift cars, modified brackets and additional steel structure for providing lifts in the defective lift shafts, the matter regarding payment of balance cost of material was also discussed. Regional Manger of M/s.Kone Elevators indicated that there were prepared to withdraw the arbitrations in case their balance payment  towards cost of material against BG is released by NDMC.  The department was also of the view that payment of balance cost of material may be considered subject to their withdrawal the arbitration case as the same is considered to be in the interest of NDMC and also to avoid litigation and make it possible for NDMC to complete the project.

The case was sent to finance for their consideration and concurrence before it is put to the Chairperson the finance made certain quarries and mentioning that since the lift agency is not at fault, it is felt that NDMC is likely to loose ensuing arbitration proceedings and recommended for payment of 90% of the cost of material against valid bank guarantee for the same amount subject to the condition that lift agency will withdraw their arbitration case and as also recommended by Sh.S.P.Banwait, Sr.Abirtarion Counsel.   The case was also sent to law department for their comments.  The law department observed that in this case no law point is involved and if finance agrees for the payment the same can be paid protecting NDMC’s interest.   

The case was again sent to finance which finally concurred in the proposal of the department for release of payment towards the cost of material to the extent of 90% against furnishing of valid bank guarantee by the firm.  The finance department also mentioned that the firm will withdraw the arbitration case against the NDMC and the work will be executed by the firm in stipulation time as per terms and conditions of the contract.

M/s. Kone Elevators confirmed in writing vide their letter dated 16.8.05 that they will withdraw arbitration in case 90% balance cost of is released material against bank guarantee.  The case was sent to the Chairperson for her kind approval after replying to the observations of finance for noting the case to the Counsel to release the balance cost of material against a valid bank guarantee of the same amount as concurred by the finance.  The Chairperson has approved the same on 21.10.04.  

5. 
Financial Implications: The cost involved in making the balance cost of material to the extent of 90% works out to Rs.75.57 lakhs. 

6. 
Implementations Schedule:  The balance cost will be released to the firm only after submission of BG of the same amount and withdrawal of arbitration case.  

7.
Comments of Finance Department: Finance have concurred in the proposal of the department vide their Dy.No.1989 dated 4.10.05 to release the balance cost of the material to M/.s.Kone Elevators to the extent of 90% subject to withdrawal of arbitration case and submission of bank guarantee of the same amount and some other conditions.  

8.
Comments of the Department on Comments of Finance Department:  The department agrees with the observations of finance and the same will be taken care off. 

9.
Legal Implications: The case has been seen by the law department and they have observed that it does not involved any law point and if finance clears the payment, the same can be paid protecting NDMC interest. 

10.
Details of previous Council Resolution: The work of providing lift at NDCC Phase-II was awarded to M/s. Kone Elevators vide Reso.No.3(xxxviii) dt.29.12.98. 

11.
Comments of Law Deptt. : As per the observation of the law department given in point “9”. 
12.
Comments of the Department: Observation of the Law Deptt. may kindly be perused. 

13.
Recommendations CEE’s Remarks: The case be noted to the Council for according administrative approval and to release the balance cost of material against submission of BG of the same amount subject to withdrawal of arbitration case by the firm as concurred by the finance vide their Dy.No. 1989 dated 4.10.05 and also approved by the Chairperson dated 21.10.05. 
COUNCIL’S REMARKS

Resolved by the Council that administrative approval and expenditure sanction, as mentioned in the preamble, to release the balance cost of material, against submission of valid Bank Guarantee of the same amount, subject to withdrawal of arbitration case by the firm, as concurred in by the Finance Deptt. vide their Dy. No. 1989 dt. 04.10.2005, is approved.
ITEM NO. 06 (A-19)

1.
Name of subject/project:  

Desilting and rehabilitation of 66” dia trunk sewer line from Q-Point to Dayal Singh College in NDMC area by Delhi Jal Board – Approval of MOU.

2.
Name of the department concerned:

Civil Engineering Department-I ( PH circle)

3.
Brief history of the subject/project:


The proposal is to desilt and rehabilitate 66” dia Trunk sewer from Q-Point to Dayal Singh College in NDMC area by Delhi Jal Board as deposit work.  The 66” dia Trunk Sewer starts from Q point and goes upto Kilokari Pumping Station of DJB.  The total length of this sewer line is about 4 km; 2 km is under the Jurisdiction of DJB in the down stream   and 2 km in the up stream in the NDMC area.


The system in NDMC area is very old. The system was laid in pre-independence era from 1935 onwards in North of Rajpath and South of Rajpath.  The area developed after Independence i.e.Diplomatic Enclave and colonies South of Railway line, sewerage system was laid in early 1950s.  


There had been frequent instances of settlement of sewer lines as well as storm water drains, since both are very old.   In the year 1984-85, need was felt to get the existing sewerage system surveyed and studied for its up-gradation keeping in view the future demand.  The entire system was got surveyed independently and the work on consultancy services was awarded to Tata Consulting Engineers in the year 1987.  The Consultants submitted their report in May, 1995 which was technically accepted by the then C.E.(C). 


The report of Tata Consulting Engineers was received about 10 years ago, when the latest technology for rehabilitation was not available in India. In view of this, the works were being carried out through open cut and cover method.  With the rise in number of vehicles on the roads and increase in floating population, security threats, etc. it has become difficult to execute work in built-up area like NDMC area, through cut and cover method which though economical, creates lot of inconvenience, hardships and unaesthetic conditions.

Most of the works in North of Rajpath and South of Railway line have been carried out, but work in Bunglow area South of Rajpath could not be carried out.

Preliminary estimate amounting to Rs. 7.64 crore was sanctioned by the Council vide its Resolution dated 27.1.99 for augmentation of trunk sewer from South Avenue to Lodhi Road.

The scheme envisaged laying of additional sewer line by open cut and cover method.  Tenders for the scheme were invited and the work awarded in the year 2001 for Rs. 1.44 crore, but no work could be executed because of non-receipt of road cutting permission from Traffic Police. The contract has been closed.

The DJB in its jurisdiction has already de-silted and rehabilitated this trunk sewer after call of global tenders.  The rehabilitation of sewer line has been done through a technology named CIPP.  The DJB approached NDMC in the month of September,04 to take up the same work in NDMC jurisdiction to enable the entire trunk sewer work  efficiently.  It was thereafter communicated by CEO, DJB vide D.O. letter of January, 05 that if the work in the NDMC stretch is not taken expeditiously, the expenditure incurred by DJB in its own area would be rendered infructuous.

The matter was also discussed by CEO, DJB with the Chairperson, NDMC on 13th January,2005 for taking immediate decision in the matter.  The matter was thus discussed with the Chairperson and accordingly the case was put up and decision was taken on 14.1.05 that work may be got done from DJB as a deposit work as they have already executed the work in the down stream of the same trunk sewer.

4.
Detailed proposal on the subject/project:

DJB invited bids including selection of technology for rehabilitation of 66” dia trunk sewer in their jurisdiction, in Feb.2002 I.e. about 45 months ago  Offers were received with technology, such as CIPP, GRP and Rib loc.  The lowest bid was with CIPP technology and was accepted by DJB.  The work was awarded by DJB in 2002.  DJB approached NDMC to take the similar work under the jurisdiction of NDMC in Sept.2004. Accordingly, it was proposed that this work may be taken up by DJB as a deposit work.  With the approval of the competent authority, the DJB was communicated with the decision vide NDMC letter dated 18.1.2005.  DJB accordingly sent an estimate amounting to Rs. 26,19,74,681/- based on the agreement rates of the work awarded by them in their jurisdiction.

The cost estimate also included maintenance for ten years, 7% departmental charges and 3% contingencies.

The estimate received from DJB on 28.01.05 was put up accordingly which was seen by the Finance and accorded its in principle concurrence as under in the month of February 2005.  It was decided that:

i) entering into MOU with DJB for the proposed work on “Deposit Work Basis”

ii) seeking waiver of 7% departmental charges from DJB

iii) payment of Rs. 5 crore to DJB on signing MOU

iv) entering into tripartite agreement with DJB and the construction agency for effecting maintenance of sewer line for 10 years period after the date of completion &

v) incorporating provisions like terms of balance payment, suitable provision/ arrangement with DJB for effective association of NDMC engineers during execution of work etc.

The estimated cost and proposal as above was approved by the Chairperson on 21.2.2005.

The acceptance of the estimate was conveyed to the DJB along with the draft MOU incorporating the details mentioned at I) to v) above stating that waiving of departmental charges would be negotiated by Chairperson, NDMC and CEO, DJB.  Vide NDMC letter dated 3.3.2005 it was indicated that;

i) Sum of Rs. 5 crore would be released at the time of signing of MOU

ii) 25% of contract value after DJB has issued the letter of award

iii) Balance amount be released when 50% of work is executed.

Letters dated 9.3.05 and 16.3.05 were received from DJB stating inter-alia that regular tender process would take appreciable time and moreover liability/ performance of the system in the event of fresh tenders can not be fixed.  As such NDMC was requested to send a proposal to DJB for getting the work done including the maintenance of sewer line from the same agency on the same terms and conditions.  Both the letters were replied by NDMC vide letter dated 5.4.05 stating that MOU has already been sent to DJB stating DJB should take up the work the way they wish to take up as NDMC had agreed only to get this work done as a deposit work from DJB as per guidelines as defined in CPWD Manual.

After discussion, on 20.6.2005, the DJB sent draft MOU as approved by them.  The draft MOU as agreed between both the CEs was put up to Chairperson on 14.7.05 indicating the amendments in the original MOU sent to DJB on 3.3.2005 (Annexure-A) (See pages 30 – 35) for approval. 

After the concurrence from the Finance, the MOU was shown to Advisor (L&A) and was vetted on 8.8.05.

The MOU as vetted by finance and Law Deptt. Was again sent to DJB for their acceptance since certain modifications were done in the MOU as approved by DJB.  The MOU as concurred in by Finance and vetted by Law Deptt. Is placed at Annexure-B (See pages 36 – 39)
            Finance Department withdrew its concurrence on 9.8.05 and advised that:

“As the work involves expenditure exceeding Rs. 50 lakh, on reconsideration are of the view that approval of Council for this proposal may be obtained prior to signing of MOU”.

In the meantime, a reference was again received from DJB on 16.9.05 wherein they sent draft MOU vetted by Legal Advisor of DJB and also stating that DJB is going ahead with the award of work on the same rate, terms and conditions of the work executed earlier in the down stream part of DJB”s trunk sewer by M/s. Kaveri Infrastructure Pvt.Ltd. after getting approval of DJB.  However, NDMC was of the opinion that DJB should not proceed further till certain issues relating to choice of technology and competitiveness of the rates at which the contract was proposed to be awarded are resolved.

DJB was informed on 3.10.05 stating that they should proceed in the matter only after MOU is signed by both the parties.

The letter has now been received from DJB dated 10.10.05 indicating that DJB has approved the award of work in favour of M/s. Kaveri Infrastructure Pvt. Ltd. at their negotiated rates at a total cost of Rs. 22,70,85,000/- giving the advantage of Rs. 1,06,20,000/- against the original agreed cost.

The case was noted to the Council in its last meeting held on 26.10.2005 when the Volume-II of the Agenda which included this item was deferred since the agenda could not be circulated before 72 hours,  the Annexures attached were not proper and also finance was  of the opinion  that their views have not been reflected accurately .

5. 
Financial implications of the proposed project/subject:

    
The total cost and burden on NDMC would be to the tune of Rs.22,70,85,000/- subject to actual expenditure.

In view of letter dated 10.10.05 from DJB, mount in the MOU shall be reduced.

6.  
Implementation schedule with timeliness for each stage including internal        

     processing:

     The work has to be executed by DJB as a deposit work.

7.  
Comments of the Finance Department on the subject:

8. 
 Comments of the Department on comments of Finance Department:

9.  
Legal implication of the subject/project:

     NIL.

10.
Details of previous Council Resolutions, existing law of Parliament and  

     Assembly on the subject:

    The Council vide    Reso.No.3 (xxii) dated 27.1.1999 already approved the estimate      

     for Rs.7.64 crores for augmentation of trunk sewer from South Avenue to Lodhi     

     Road in which a 1200 mm dia sewer line was to be laid from S.B.Marg to Lodhi Road    

     on Maharishi Raman Marg, the work which could not be executed. 

11. 
Comments of the Law department on the subject/project:

      The MOU has already been vetted by the Law Deptt.

12. 
Comments on the comments of Law Department:

      NIL

13.      Recommendations:

The case is brought before the Council for approval of the entrustment of the work relating to de-silting and rehabilitation of 66” dia trunk sewer line from Q Point to Dayal Singh College in NDMC area to DJB at an estimated cost of Rs. 22,70,85,000/- ( Rupess Twenty Two Crore Seventy Laks Eighty Five Thousand only) subject to the condition that DJB awards the work on competitive basis  in accordance with the General Finance Rules applicable to the Govt. bodies  and approval of  draft MOU as per Annexure’C’ (See pages 40 –43) accordingly.

COUNCIL’S DECISION

Resolved by the Council that the action already taken by the Chairperson and entrustment of the work relating to de-silting and rehabilitation of 66” dia trunk sewer line from Q-point to Dayal Singh College in NDMC area to DJB at an estimated cost of Rs. 22,70,85,000/- for carrying out the work on competitive basis in accordance with the General Finance Rules applicable to the Govt. bodies, is approved.  Annexure C to the agendum need to be modified and will be submitted after given authentication by CE(C-I).

It was further resolved by the Council that the Chairperson is authorized to approve MOU to be signed by CE(C)-I between NDMC and DJB.

ANNEXURE-A

OFFICE OF THE CHIEF ENGINEER(C-I)

NEW DELHI MUNICIPAL COUNCIL

No.251-252





Dated: 3.3.05

To


Member (Drainage),


Delhi Jal Board,


Govt. of NCT of Delhi,


Varunalaya Phase-II,


Karol Bagh,


NEW DELHI


Please refer to your letter No.DJB/Mem.(Dr.)/F-Nil/05/58-59 dated 28.1.05, we have already communicated to you vide this office letter dated 18.1.05 that NDMC intends to get this work done as a deposit work from Delhi Jal Board.


Your estimate amounting to Rs.26,19,74,700/- has been accepted except waiver of 7% departmental charges as included in your estimate.  It is proposed to be negotiated by Chairperson, NDMC with CEO, Delhi Jal Board on the basis of CPWD Waiving Deptt. Charges for other Govt. Deptt.


The payment by NDMC to Delhi Jal Board shall be made in three installments as per details given below:-

1. A sum of Rs.5.00 Crores at a time of signing of MOU.

2. 25% of the contract value after Delhi Jal Board has issued a letter of award.

3. Balance amount when 50% of the work has been executed.

Copy of MOU is enclosed for your signatures.









Sd/-







(Y.K.MALHOTRA)

CHIEF ENGINEER(CIVIL-I)
 

Copy to:-

Secretary to the Chairperson.       

MEMORANDUM OF UNDERSTANDING

1. This memorandum of understanding has been entered into between New Delhi Municipal Council, party of the First Part, through its Chief Engineer (C)-I who has been authorized to sign the agreement by Chairperson, NDMC and Delhi Jal Board, party of the Second Part, through its Chief Engineer (C)-II at New Delhi on this ____________day of_________2005.

2. WHEREAS CEO, Delhi Jal Board, vide his letter dated 14/01/2005 addressed to  Chairperson, NDMC pursuant to the letters dated 28.09.04 written by SE(P) SR and letter dated 09.12.2004 written by CE(C)-II, Delhi Jal Board, requested to take up the work of de-silting and rehabilitation of up-stream portion of 66” Brick Barrel falling in the jurisdiction of NDMC area, expeditiously as the smooth conveyance of sewerage disposal in NDMC area being disposed through this barrel would depend upon effective functioning of entire sewerage system and also stressed that in absence of de-silting and rehabilitation work of this barrel would jeopardize the interests of consumers and the expenditure incurred by the DJB on de-silting and rehabilitation of down stream in MCD area will proved to be an infructuous expenditure. 

3. AND WHEREAS Chairperson, NDMC has decided to get the work of rehabilitating and de-silting of the 66” diameter brick barrel (up-stream) falling under the jurisdiction of NDMC, executed through Delhi Jal Board as a deposit work, on the principles as defined in CPWD Manual and the decision of Chairperson, NDMC in this regard, has been conveyed to CEO, DJB by Chief Engineer (C)-I, NDMC vide his letter dated 18.01.05.

4. AND WHEREAS Member (Drainage), Delhi Jal Board has conveyed vide their letter dated 28.01.05 that they are ready to execute the work of de-silting and rehabilitation of 2.1 (2100 meters) Km length 66” dia. brick barrel falling in NDMC jurisdictional area by using the CIPP (Cured in place pipe) Technology as has been got done by Party of the Second Part for the down stream of aforesaid barrel falling in MCD jurisdictional area from M/s Kaveri Infrastructure Pvt. Ltd. Vide Agreement No. 1 of 2002-03 of EE(C) DRXV of DJB and the estimated expenditure to get the aforesaid de-silted and rehabilitated at the same rates, terms and conditions as envisaged in the aforesaid agreement, will be Rs. 26,19,74,680/- (Rupees twenty six Crores nineteen lacs seventy four thousand six hundred and eighty only) including 3% (three percent) contingencies (Rs. 71,31,150/- i.e. Rupees seventy lacs thirty one thousand and one hundred fifty only) and 7% (seven percent) departmental charges (Rs. 1,71,38,530/- i.e. Rupees one Crore seventy one lacs thirty eight thousand and five hundred thirty only).

5. AND WHEREAS the proposed estimated expenditure as intimated by the Second Party has been accepted by the First Party subject to the condition that negations shall be conducted for waiver of 7% (seven percent) departmental charges on the analogy as CPWD also waives department charges while taking up the works of other Government Departments. 

AND WHEREAS Party of the Second Part has agreed to take up the work of de-silting and rehabilitation of the up-stream portion of old 66” barrel falling NDMC jurisdictional area for and on behalf of Party of First Part, Hence this Agreement. Now this understanding between the parties witnesseth as under:- 

i) That the Party of the Second Part will execute the work of de-silting and rehabilitation of 66” brick barrel (up-stream) falling in NDMC jurisdiction for and on behalf of party of the First Part as deposit work (on the principles as defined in CPWD Manual) by applying CIPP (Cured in place pipe) Technology as has been got done by the Party of the Second Part for the down stream part of aforesaid barrel falling in MCD jurisdictional area, from M/s Kaveri Infrastructure Pvt. Ltd. Vide Agreement No. 1 of 2002-03 of EE(C) DRXV of DJB at the same rates, terms and conditions as envisaged in the aforesaid agreement, on the estimated expenditure of Rs. 26,19,74,680/- (Rupees twenty six Crores nineteen lacs seventy four thousand six hundred and eighty only) including 3% (three percent) contingencies (Rs. 71,31,150/- i.e. Rupees seventy lacs thirty one thousand and one hundred fifty only) and 7% (seven percent) departmental charges (Rs. 1,71,38,530/- i.e. Rupees one Crore seventy one lacs thirty eight thousand and five hundred thirty only).

ii) The Party of the Second Part hereby agrees to associate NDMC Engineers during the execution of the work and to hold the meeting/s once in a month at least and preferably at the level of respective Superintending Engineers of First Party and Second party without any extra cost. 

iii) The Party of the Second Part hereby agrees to supply all relevant documents like topographical survey, CCTV survey reports including video tapes, test reports, test certificates and allied documents etc. and all other information, documents whatsoever collected, prepared and used during or before execution of the aforesaid work to Party of the First Part without any extra cost.

iv) The Party of the Second Part hereby agrees to supply the completion plans alongwith all relevant informations and documents to the Party of the First Part without any extra cost.  

v) The Party of the Second Part hereby agrees to obtain all guarantee/s or whatsoever essential to ensure the expected life of all of the materials used during execution of aforesaid work and/or as claimed by the respective manufacturers and handover to Party of the First Part at the time of completion of work

.

vi)    The Party of the Second Part will be solely    

        responsible for successful of execution work in   

        terms of quantity, quality and expenditure and 

        shall indemnify the part of the First Party i.e. 

        N.D.M.C. against any claim/damages arriving 

        out of accident etc. during execution of work.        

vii) The Party of the First Part hereby agrees to pay an amount of Rs. Five Crores to Party of the Second Part as an advance at the time of singing of this Memorandum of Understanding. The second advance payment equivalent to 25% (Twenty five percent) of the Contract value, shall be paid by the party of the First Part to the Party of the Second Part just after submission of Letter of Award issued to the Contractor settled for execution of aforesaid work, by the Party of Second Part to the Party of First Part. The balance part of the Contract Value shall be paid after execution of 50% (fifty percent) of physical completion of work on the basis of the Certificate issued by the Party of the Second Part. 

Viii)     Party of the First Part and Party of the Second Part hereby agree mutually that a tripartite agreement shall be executed between the party of the First Part, Party of the Second Part and the Contractor to whom the execution of aforesaid work shall be awarded to ensure effective maintenance of the aforesaid work for 10 years as described in the item no. 3 of the estimate given by the Member (Drainage) of party of the Second Part alongwith his letter dated 28.01.2002 as aforesaid. 

ix)   The Party of the First Part hereby reserves the right to amend scope of the aforesaid work.

The Memorandum of Understanding is accordingly entered into and the Party of the First Part as well as Party of the Second Part offers their signatures and acceptance of the terms and conditions.
( Er. V.B. Jain)                     (Er. Y.K. MALHOTRA)

Chief Engineer(C-II)           Chief Engineer (C-I)

     Delhi Jal Board                 New Delhi Municipal 

                                              Council.

  Party of                                                  Party of

the Second                                              the First

     Part                                                       Part

In witnesseth thereof

ANNEXURE-B

ANNEXURE

ANNEXURE B

ANNEXURE - C

MEMORANDUM OF UNDERSTANDING

1. This memorandum of understanding is entered into on this day…………………….2005, at New Delhi between New Delhi Municipal Council, party of the First part, through its Chief Engineer(C-I), NDMC and Delhi Jal Board, party of the Second Part, through its Chief Engineer(C-I)

2. WHEREAS CEO, Delhi Jal Board, vide his letter dated 14.10.2005 addressed to Chairperson, NDMC in continuation of the letters dated 28.09.04 & 9.12.2004 written by SE(P), SR, DJB and by CE(C-II) Delhi Jal Board, requesting NDMC to take up the work of de-silting and rehabilitation of up-stream portion of 66’ Brick Barrel falling in the jurisdiction of NDMC area, expeditiously as the smooth conveyance of sewerage disposal in NDMC area being disposed through this barrel would depend upon effective functioning of entire sewerage system and also stressed that in absence of de-silting and rehabilitation work of this barrel would jeopardize the interests of consumers and the expenditure incurred by the DJB on de-silting and rehabilitation of down stream in MCD area will prove to be an in-fructuous expenditure.

3. AND WHEREAS in consideration of request of Delhi Jal Board, NDMC decided to get the work of rehabilitating and de-silting of the 66’ diameter brick barrel (up-stream) falling under the jurisdiction of NDMC, executed through Delhi Jal Board as a deposit work, on the guidelines as defined in CPWD Manual and the decision of Chairperson, NDMC in this regard, has been conveyed to CEO, DJB by Chief Engineer (C-I), NDMC vide his letter dated 18.1.05.

4. AND WHEREAS DJB has agreed to take up the work of de-silting and rehabilitation of 66” dia brick barrel in NDMC jurisdiction on behalf of NDMC and has sent their demand note/estimate amounting to Rs.26,19,74,680/- (Rupees Twenty six  Crores nineteen lacs seventy four thousand six hundred and eighty only) is comprised of i) an amount based on the rates on which work has been got executed by DJB.    ii) 3% (three per cent) contingencies i.e. Rs.71,31,150/- (Rupees seventy one lacs thirty one thousand and one hundred fifty only) and iii) 7% (seven per cent) departmental charges i.e. Rs.1,71,38,530/- (Rupees one crore seventy one lacs thirty eight thousand and five hundred thirty only) .  The party of the First Part has agreed to bear the full expenditure except 7% Departmental charges and shall make advance payment in stages subject to actual expenditure incurred by the party of the Second Part and finalisation of accounts.  The total amount works out to Rs.24,48,36,150/- (Rupees Twenty four crores Fourty Eight lakhs thirty six thousand one hundred and fifty only).

AND WHEREAS Party of the Second Part has agreed to take up the work of de-silting and rehabilitation of the up-stream portion of old 66” barrel falling NDMC jurisdictional area for and on behalf of Party of First Part.  Now this Memorandum of understanding between the parties witnesseth as under:-

i) That the Party of the Second Part will execute the work of de-silting and rehabilitation of 66’ brick barrel (up-stream) falling in NDMC jurisdiction for and on behalf of party of the First Part as deposit work (on the guidelines as defined in CPWD Manual) by applying CIPP (Cured in place pipe) Technology as has been got done by the Party of the Second Part for the down stream part of aforesaid barrel falling in MCD jurisdictional area, 

ii) The Party of the Second Part hereby agrees to associate NDMC Engineers for concurrently monitoring the quality and progress during the execution of the work and to hold the meeting/s once in a month atleast and preferably at the level of respective Superintending Engieners of First Party and Second party without any extra cost.

iii) The Party of the Second Part hereby agrees to supply all relevant documents like topographical survey, CCTV survey reports including video tapes, test reports, test certificates and allied documents etc. and all other information, documents whatsoever collected, prepared and used during or before execution of the aforesaid work to Party of the First Part without any extra cost.

iv) The Party of the Second Part hereby agrees to supply the completion plans alongwith all relevant information and  documents to the Party of the First Part without any extra cost.

v) The Party of the Second Part hereby agrees to obtain all guarantee/s or whatsoever essential to ensure the expected life of all the materials used during execution of aforesaid work and/or as claimed by the respective manufacturers and handover to Party of the First Part at the time of completion of work.

vi) The Party of the Second Part will be solely responsible for successful execution of work in terms of quantity, quality and expenditure and shall also ensure all safety norms to avoid any accident.

vii) The Party of the first part hereby agrees to pay an amount equivalent to 33% of the cost to the Party of the Second Part as an advance at the time of signing of Memorandum of Understanding.  Thereafter, the expenditure shall be reimbursed through monthly accounts on the progress of work.  The aforesaid advance equivalent to 33.33% shall be adjusted against the last portion of the cost of the work.

viii) The party of the Second part shall take full responsibility of successful flow and maintenance of the rehabilitated barrel/sewer line within the jurisdiction of NDMC for a period of ten years as has been envisaged in the estimate of DJB in item No.3.

The Memorandum of Understanding is accordingly entered into and the Party of the First Part as well as Party of the Second Part offers their signatures and acceptance of the terms and conditions.

CHIEF ENGINEER(C.)


CHIEF ENGINEER (CIVIL)-I

         DELHI JAL BOARD

           NEW DELHI MUNICIPAL COUNCIL

ITEM NO. 07 (O-4)

1. Name of the subject/project

Audit Comments on Monthly Accounts for the period January-2005 to March-2005.

2. Name of the department/departments concerned

Office of Chief Auditor.

3. Brief history of the subject/project

Sub-section Section 59(1) of the NDMC Act 1994 envisages that the Chief Auditor shall conduct a monthly examination and audit of the accounts of the Council and shall report thereon to the Chairperson, who shall publish monthly an abstract of the receipts and expenditure of the month last preceding signed by him and by the Chief Auditor.  As contemplated in above provisions of  the Act, Audit Comments on Monthly Accounts are prepared along with Monthly Abstracts of Receipts and Expenditure for information of  the Council.

4. Detailed proposal on the subject/project 

Draft Agenda Item on Audit Comments on Monthly Accounts for the period January-2005 to March-2005 (enclosed as a separate booklet) highlights the excess expenditure and receipts over budget provision, non-maintenance of  records related to Suspense Accounts, difference in the books of Compilation and Cash Branch, non-furnishing of Bank Reconciliation Statement and non-accounting of amount of dishonored cheques in books.
5. Financial implications of the proposed project/subject

Nil.
6. Implementation schedule with timeliness for each stage including internal processing.

Not Applicable.

7. Comments of the Finance Department on the subject

Not Applicable, since Draft Agenda Item incorporates Comments on Monthly Accounts as part of  Statutory Audit function envisaged in NDMC Act,1994.

8. Comments of the Department on comments of Finance Department

Not Applicable.

9. Legal implication of the subject/project

Nil.

10. Details of previous Council Resolutions, existing law of Parliament and Assembly on the subject

Till date five Agenda Items have been laid in the Council on the Monthly Accounts.  The details of previous Council Resolutions are as under:-

i) Item No.9(05) dated 8.2.05

ii) Item No.10(06) dated 8.2.05

iii) Item No.8(0-7) dated 3.3.05

iv) Item No.5(0-2) dated 22.7.05

v) Item No.7(0-3) dated 28.9.05

11. Comments of the Law department on the subject/project

Not Applicable, since Draft Agenda Item incorporates Comments on Monthly Accounts as part of  Statutory Audit function envisaged in NDMC Act,1994.
12. Comments of the Department on the comments of Law Department.

Not Applicable.

13. Recommendation

The Audit Comments on Monthly Accounts for the period January 2005 to March 2005 may be presented to the Council.

14. Draft Resolution

Resolved by the Council that information regarding audit comments on Monthly Accounts for the period January 2005 to March 2005 as reported by the Chief Auditor is noted. 

15. Draft order sheet based on proposed Resolution [always on separate sheet] to be issued under Secretary’s signature.

Not Applicable, as the Audit comments on Accounts are for the information of the Council.

COUNCIL’S DECISION

Resolved by the council that information regarding audit comments on Monthly Accounts for the period January 2005 to March 2005 as reported by the Chief Auditor is noted.

ITEM NO. 08 (D-19)
Investment policy of NDMC : Minutes of the meeting held under the said policy of the Council laid down by Resolution No. 6(D-17) dated 31st October, 2003 & 5(D-18) dated 25th November, 2003.

In accordance with the decision of the Council as per the above mentioned resolutions, the minutes of the meeting of Investment Sub-committee held on 04th October, 2005 are placed below for noting the same to the Council. (See pages 47-48).

COUNCIL’S DECISION

Information noted.

ANNEXURE

ANNEXURE 

ITEM NO. 09 (C-35)

ACTION TAKEN REPORT ON THE STATUS OF ONGOING SCHEMES/WORKS APPROVED BY THE COUNCIL.

In the Council Meeting held on 28.8.1998, it was decided that the status of execution of all ongoing schemes/works approved by the Council indicating the value of work, date of award/start of work, stipulated date of completion & the present position thereof be placed before the Council for information.


The said report on the status of the ongoing schemes/works upto August, 2005 had already been included in the Agenda for the Council Meeting held on 28.09.2005.


A report on the status of execution of all the ongoing schemes/works awarded upto October, 2005 is placed before the Council for information.  

(See pages 50 - 61).

COUNCIL’S DECISION

Information noted.

ANNEXURE

ITEM NO. 10 (C-36)

CONTRACTS/SCHEMES INVOLVING AN EXPENDITURE OF RS. 1 LAC BUT NOT EXCEEDING RS. 50 LACS.


Section 143 (D) of NDMC Act, 1994 provides that every contract involving an expenditure of Rs. 1 lac but not exceeding Rs.50 lacs under clause 143  (c) shall be reported to the Council.  In pursuance of these provisions a list of contracts entered/executed in September & October, 2005, have been prepared.  A Comprehensive list of the contracts entered into for the various schemes is accordingly laid before the Council for information. (See pages 63 - 70 ).
COUNCIL’S DECISION

Information noted.

ANNEXURE 

ANNEXURE 

ANENXURE 

ANNEXURE 

AENNEXURE 

ANENXURE 

ANNEXURE 

ANNEXURE 

 ITEM NO. 11 (F-1)

1. Name of the subject / project : 

Approval of the New Delhi Municipal Council (Appointment of Agents of Absentee Owners of Lands & Buildings) Bye-Laws 2005

2. Name of the Department :  

House Tax Deptt.

3. Brief History of the subject / project :  

Under item (1) under the head “ J - Bye Laws relating to miscellaneous matters “ ,  NDMC can frame bye laws relating to the “circumstances and the manner in which owners of land or buildings in New Delhi  temporarily absent therefrom or not resident therein may be required to appoint as their agents for all or any of the purposes of this Act  or of any bye-laws  made thereunder, persons residing within or near New Delhi” . 

A draft of NDMC(Appointment of Agents of Absentee Owners of Lands & Buildings) bye-laws 2001 was placed before the Council on 23.3.01 vide item no. 3(xxii).  The bye-laws were approved by the Council and the Council inter-alia further directed that objections & suggestions to the draft bye-laws be invited through Public Notice.  Necessary Public Notice was issued in the Hindustan Times, Times of India & Navbharat Times dt. 29.3.01, inviting objections/suggestions from the public. Objections/suggestions were received from the following 5 persons (Annexure - I to V ) :

(1)
 Sh. Ashok Verma, Managing Director, Gujral Estates Pvt. Ltd., Dr. Gopal Das Bhawan, 28, Bara Khamba Road, New Delhi-110001(Anx. I)(See page 74).
(2)
Sh. Gopal K. Kotwalwala, General Secretary, Babar Road Association, 9-11, Bazar Lane, Bengali Market, New Delhi-110001 (Anx.II) (See page 75).
(3)
Sh. D.N. Sud, President, Golf Links Association, Community Center, Golf Links, New Delhi-110003(Anx. III (See pages 76-77).
(4)
Sh. Ajay Narain, President, Jor Bagh Association(Regd.), 110, Jor Bagh, New Delhi-110003(Anx. IV (See pages 78 - 79).

(5)
Sh. P.C. Bhandari, 45, Golf Links, New Delhi – 110003 (Anx. V (See pages 80 - 81).
The draft bye-laws (Annexure - VI) (See pages 82 – 84) were placed before the Council on 22.1.02 vide Item No. 3(I) stating that the bye-laws were by & large acceptable and that the bye-laws could be forwarded to the Govt of NCT of Delhi for notification.  The Council however deferred its decision and desired that the deptt. should give in brief the objections/suggestions received, together with the recommendations of the deptt., to such objections/suggestions in a tabular form.  

4. Detailed proposal on the subject/project
4.1 Necessary statement in tabular form (Annexure VII) (See page 85 - 87) has been prepared indicating inter-alia the objections/suggestions made by all the 5 persons named above together with the remarks of the Deptt. giving reasons for acceptance or the rejection of the objections/suggestions.  

4.2 It is proposed to amend suitably the Bye Law 4 by extending the period for the appointment of agent to one month(instead of 15 days) from the receipt of the notice.  Certain drafting/grammatical changes have also been made in the draft bye-laws.  A copy of the amended bye-laws is annexed as (Anx.VIII)(See pages 88 – 90). 

5.  
Financial implications of the proposed project/subject

No financial implications are involved.  

6. 
Implementation schedule with timeliness for such stage including internal proceeding

After the Council has approved  the New Delhi Municipal Council(Appointment of Agents of Absentee Owners of Lands & Buildings) Bye-Laws 2005 the same will be sent to the Govt. of NCT of Delhi for their approval and publication in the official gazette as required u/s 391 (1) of the NDMC Act 1994.  The bye-laws as approved by the Council will be forwarded to the Govt. of NCT of Delhi within one month of their approval.  

7.  
Comments of the Finance Deptt. on the subject

As there are no financial implications, Finance Deptt. has not been consulted.


8.  
Comments of the Deptt. on comments of Finance Deptt.   

Not applicable.

9. 
Details of previous Council Resolution existing law of Parliament and             assembly on the subject

These have been indicated against paras 3 & 4 above.

10. 
Comments of the Law Deptt. on the subject

Law Deptt. has opined as follows :

The Council had approved on 23.3.01 draft bye-laws relating to appointment of agents of absentee owners of land & buildings.  A public notice was also issued in the Times of India, The Hindustan Times and the Nav Bharat Times dt. 29.3.01 inviting objections/suggestions from the public.

The matter was again placed before the Council on 22.10.02 stating that the bye-laws were by & large acceptable and these could be sent to the Govt. of NCT of Delhi for notification.  The Council, however, desired that the deptt. should give in a tabular form the objections/suggestions received , in brief, together with the reaction of the deptt.  This has now been done and a tabular statement has been drafted by the consultant of the draft preamble placed below, besides certain drafting/verbal changes have been made.

Draft preamble appears to be in order.  If consultant is fully satisfied he may place the draft for approval of the Secreaty/Chairperson.

This issues with the prior approval of L.A.”

11.  
Comments of the Deptt. on the comments of the Law Deptt.

No comments

12.  
Recommendations

Under sub-section (1) of section 391 of the New Delhi Municipal Council Act, 1994 it is proposed to send amended draft bye-laws (Annexure - VIII) together with photocopies of the suggestions/objections received (Annexure -I to  V) as well as the tabular statement (Annexure - VII) to the Govt. of NCT of Delhi for approval & publication in the official gazette.  

13. Draft Resolution

Resolved by the Council that the amended draft bye-laws are approved and may be sent along with the copies of the Objections/suggestions received from the public as well as the tabular statement to the Govt. of NCT of Delhi for approval & publication in the official gazette.  



COUNCIL’S DECISION

Resolved by the Council that the amended draft bye-laws are approved and be sent along with the copies of the objections/suggestions received from the public as well as the tabular statement to the Govt. of NCT of Delhi for approval & publication in the official gazette.
ITEM NO. 12(M-7)

1.
Name of the subject : Shifting of Primary School at Sher Shah Mes in the vicinity of Delhi High Court.

2.
Name of the Department : Education.

3.
Brief history of the Project : Hon’ble High Court Delhi had directed that in the vicinity of High Court there are four schools apart from the said school which is contiguous to Delhi High Court.  The Court has passed order to shift the NP Pry School at Sher Shah Mess as the vicinity is not conductive to run a school of small children due to overcrowding and vehicular traffic leading to noise and air pollution.

4.
Detailed proposal on the subject : Delhi High Court Bar Association had filed a writ petition stating that there is Primary School run by NDMC which is just outsie the boundary of Delhi High Court Complex.  There is also an office of NDMC, Law Department comprising of 2 rooms in the same school.  The teenagers are studying there and have recess at 10-00 AM when the incoming traffic to Delhi High Court is at its peak.  There is great apprehension that some day some untoward incident may take place because traffic covers three sides of the School.  The inflow of the traffic is also an health hazard to the children who are vulnerable.


NDMC filed a counter affidavit in Nov. 2004 stating that it is difficult to shift 380 students to some other schools or in a nearby premises because of lack of space and size of rooms.  In this regard Hon’ble Court directed the NDMC to approach L&DO for an alternative plot for the school.  In January 2005, L&DO informed NDMC that vacant land for Primary School is not available in the vicinity of existing location.  Therefore NDMC may consider shifting the students to nearby schools.  In February 2005, Hon’ble Court directed Chairperson NDMC to take appropriate steps in this matter.


It is added here that NDMC to take appropriate measures like enclosing the play ground of school with high wall and erected a big gate with a chowkiar on duty so that children do not come on the road to play during school hours.


The aforesaid matter was listed before Justice Virender Jain and Justice Rekha Sharma on 18/10/2005.  The Honourable Court apprised of the minutes of the meeting of L&DO and NDMC in which a decision has been taken that only after the academic session, the school could be shifted.  The Court has granted time till 30/04/2006 to hand over the vacant possession of land to L&DO and to this effect has directed the NDMC to give undertaking on or before 28/10/2005 and has also directed that resolution if passed before that date could also be filed.  However, if there is paucity of time for passing the resolution than undertaking has to be positively filed before 28/10/2005.


Now the matter is placed before the Council for the approval of the followings :

(a)
That the NP Primary School, Sher Shah Mess premises will be vacated on or before by 30/04/2006 to hand over the vacant possession to L&DO.

(b)
To submit the copy of resolution to Hon’ble Court for the same before the next date of hearing on 6/12/2005.

5.
Financial implications of the subject : It has been decided to shift the Primary School Sher Shah Mess to Primary School, Pandara Road for this additional rooms will be required to accommodate students.  Therefore Civil Engineering department and Architect department would undertake a detailed study in the matter of construction of additional structure / rooms and other infrastructure.  The estimated expenditure would be calculated in due course of time.

6.
Implementation schedule with timeliness for each stage including internal processing :

(a)
Director (Edn.) will conduct survey / inspect the school premises along with Civil and Elect. Deptt.

(b)
Construction of new rooms based upon the feasibility study will be completed before 30th June, 2006 as the new classes will commence from 1st July, 2006.

7.
Comments of the Finance Department on the subject : Not applicable.

8.
Comments of the department on comments of Finance Department : Not applicable.

9.
Legal Implication of the subject : Not applicable.

10.
Details of previous Council Resolutions, existing law of Parliament and Assembly on the subject : 


Decision of the previous Council Resolutions are as under :-

(i) 
Council Reso. No. 28(M-3) – 27.04.2005

Council Decision: Resolved by the Council that the premises of NP Primay School at Shershah Mess will not be vacate unless alternative land is allotted by the L&DO in the neighborhood area.

(ii) 
Council Reso. No. 13 (M-4) –

Council Decision: Resolved that the resolution passed under item No. 28 (M-3) in the meeting held on 27.04.2005, is hereby withdrawn. Further resolved that NDMC is in principle willing to shift the school, but there are certain difficulties in shifting the children to neighborhood schools. These difficulties may be placed before the Hon’ble Court for appropriate directions in this regard.


It is further resolved that the Hon’ble Court may be requested to direct the L&DO to allot alternate land in nearby vicinity to accommodate these children who are under-privileged and belong to lower economic strata of the society.

(iii) 
Council Reso. No. 22 (M-5) – 28.09.2005

Sub:- Shifting of Primary School at Shershah Mess.


The above proposal of Edn. Deptt. was considered. The Council resolved that the valuation of school building under section 141 of NDMC Act, 1994 be carried out.

11. 
Comments of the Law Department on the subject: Not applicable.

12. 
Comments of the department on the comments : Not applicable.

13. 
Recommendation : It is recommended that resolution regarding shifting of school on or before 30th of April in the nearby Primary School Pandara Road may be approved.

14. 
Draft Resolution: It is resolved that as per direction of Hon’ble High Court, NP Primary School Shershah Mess would be shifted to the nearby Primary School at Pandara Road on or before 30.04.2006 to hand over the vacant possession of the land to the L&DO.

COUNCIL’S DECISION

Resolved by the Council :

That the N.P. Primary School, Sher Shah Mess premises be vacated on or before 30/4/06 and handover the vacant possession of land to the L &DO. 

That a copy of the resolution be submitted to the Hon’ble Court before the next date of hearing on 6/12/05.

ITEM NO. 13 (G-1)

1. Name of the Subject/Project:
Determination of Tariff to be charged in respect of the premises registered under  “Paying Guest Residential Accommodation” Scheme of Govt. of NCT of Delhi.
2. Name of the department/ departments concerned
 
Commercial Department
3. Brief history of the subject/project
i)     
As per the existing policy of the Council, the premises for which domestic connections are provided and such units being used for Paying Guest Residential Accommodation, the same is taken as misuse and misuse charges on electricity and water charges is being levied. 

ii)       In pursuance of the decision of the Council Reso. No. 4 (G-2) dated 26.07.2004, with the prior approval of the Chairperson, NDMC dated 8.10.04, for the Consumers of NDMC area, the misuse of the electricity was lastly revised to equal to one and half times the tariff applicable for the relevant use.

iii)       A copy of “Paying Guest Residential Accommodation” (PGRA) Scheme of GNCT of Delhi is enclosed as Annexure-A (See pages 98 – 104).    As per the scheme commercial tariff would not be charged from the owners of such units by the concerned authorities for electricity, water etc.    However, the house tax will be charged as per the rules and regulations of the local bodies.

iv)       There are several cases of imposition of misuse charges in NDMC area where premises are registered under the PGRA Scheme. 

v)       Deptt. is separately in receipt of the representation of the Owners of the Units registered under the PGRA Scheme of Govt. of NCT of Delhi for charging domestic rates for electricity and water charges. 

4. Details proposal on the subject/project.
As per the PGRA Scheme, all units registered by the Tourism Department, GNCTD under the scheme are to be extended concession that inter alia include provisions that commercial tariff would not be charged from the owner of such units by the concerned authorities for electricity, water etc.  However, experience with units located within the jurisdiction of NDMC has indicated that actual use by these units of electricity & water is non-domestic in character.  There is great pressure on civic services and demand for electricity & water from these premises are proving to be uneconomic to be sustained.  Therefore, it is proposed that the units registered under PGRA Scheme of GNCT Delhi located within the jurisdiction of NDMC be charged tariff for electricity & water supply in the non-domestic category.  The practice of imposing misuse charges be discontinued in respect of such units. House tax shall be charged as per rules & regulations within the purview of NDMC Act, 1994 and the decision of the Council prevalent for the current period.

5. Financial implications of the proposed project/subject
This could not be worked out at this stage, as all such cases registered under the scheme their consumption of electricity is variable. 

6. Implementation schedule with timeliness for each stage including internal processing.
The decision of the Council be implemented w.e.f. the date of notification of the PGRA scheme of GNCTD or date of registration of premises under PGRA scheme, whichever is later.

7. Comments of the Finance Department on the subject
Enclosed as Annexure-B (See page 105)

8. Comments of the Department on comments of Finance Department
Enclosed as Annexure-C (See page 106)

9. Legal implication of the subject/project
Council is competent to take its own decision for adoption of the Paying Guest Residential Accommodation Scheme of Govt. of NCT of Delhi, entirely/partially or otherwise.    However, DERC under the Electricity Act., 2003 has power to regulate the tariff structure of the distribution licensees of electricity . NDMC is a deemed licensee under the said act.

10. Details of previous Council Resolutions, existing law of Parliament and Assembly on the subject.
There is no specific resolution of the Council on the subject.  However, decision of the Council for levy of misuse charges are relevant to the proposal.  This has already been elaborated in preamble of the draft agendum under the heading the brief history of the subject/project.  

11. Comments of the Law Department on the subject/project

Views of Law Department are as under :

The matter has already been decided by the Supreme Court in NDMC Vs. Sohan Lal Sachdeva represented by Mrs Harender Sachdeva.  The present writ  petition is by the same Mr Harender Sachdeva..   Gist of the decision of the Hon’ble Supreme Court as referred  to  above  as  reported  as 83(2000)DLT 664 (SC)  is  as under :-

“Held : The classification made for the purpose of charging electricity  duty  by  the  NDMC  sets  out the categories ‘domestic’ user as contra-distinguished from ‘commercial’ user or to put it differently ‘non domestic user’.  The intent and purpose of the classification, as we see it, is to make a distinction between purely ‘private residential purpose’ as against ‘commercial purpose’.  In the case of a ‘guest house’, the building is used for providing accommodation to ‘guests’ who may be travellers, passengers, or such persons who may use the premises temporarily for the purpose of their stay on payment of the charges.  The use for which  the building is put  by the keeper of the guest house, in the context cannot be  said to be for purely residential purpose.  Then the question is, can the use of premises be said to be for ‘commercial purpose’?  Keeping in mind the context  in which the phrases are  used and the purpose for which the classification is made, it is our considered view that the question must be answered in the affirmative.  It is the user of the premises by the owner(not necessarily absolute owner) which is relevant for  determination of the question and not the purpose for which the guest or occupant of the guest house uses electric energy.  In the broad classification as is made in the rules, different types of user which can reasonably be grouped together for the purpose of understanding the two phrases ‘domestic’ and ‘commercial’ is to be made.  To a certain degree there might be overlapping, but that has to be accepted in the context of things.  The High Court was not right in setting aside the order of the learned Senior Civil Judge merely on the ground that the use of electricity for running the  ‘guest house’ does not come under the category of ‘commercial use’.  The High Court has not discussed any reason for holding that user in such a case comes under the category of ‘domestic’ use.

Held further : The New Delhi Municipal council is entitled to charge for use of electricity in Sachdeva Guest House at the rate applicable to ‘commercial’ use.

As regards the Words and Phrases : ‘Domestic’ & ‘Commercial’- Meaning the court held the two terms ‘domestic’ and ‘commercial’ are not defined in the act.  Therefore, the expressions are to be given common parlance meaning and must be understood in their natural, ordinary and popular sense.  In interpreting the phrases the context in which they are used is also to be kept in mind.  In Stroud’s Judicial Dictionary(Fifth Edition) the term ‘commercial’ is defined as “traffic, trade or merchandise in buying and selling of goods.”  In the said dictionary the phrase ‘domestic purpose’ is stated to mean use for personal residential purposes.”


In view of the above, the tariff rate of the paying guest residential accommodation cannot be at domestic rates.  It has to be a non-domestic tariff.”

12. Comments of the Department on the comments of Law Department
No comments.   The same is submitted to the Council for consideration and decision on the proposal of the Deptt.  

13. Recommendations
It is proposed that the Units registered under the “Paying Guest Residential Accommodation” Scheme of Govt. of Delhi, as per the Annexure “A”, may not be imposed misuse charges instead they be charged at non-domestic category tariff for electricity, water etc.  for the Units situated within the NDMC jurisdiction.  

14. Draft Resolution
Decided by the Council that the Units registered under the “Paying Guest Residential Accommodation” Scheme of Govt. of Delhi, located within the jurisdiction of NDMC be charged tariff for electricity & water supply in the non-domestic category.  The practice of imposing misuse charges be discontinued in respect of such units. House tax shall be charged as per rules & regulations within the purview of NDMC Act, 1994 and the decision of the Council prevalent for the current period.

It has been further resolved that this will be implemented w.e.f. the date of notification of the PGRA scheme of GNCTD or date of registration of premises under PGRA scheme, whichever is later.

OR

Decided by the Council that in case of the Units situated within the NDMC jurisdiction and registered under the “Paying Guest Residential Accommodation” Scheme of Govt. of Delhi, electricity, water tariff be continued to be charged as per the existing policy of the Council.    

15. Draft order sheet based on proposed Resolution
In pursuance of Council Reso. No.                          dated                  , non-domestic tariff for electricity, water etc. be charged from the Units situated within the NDMC jurisdiction and registered under the “Paying Guest Residential Accommodation” Scheme of Govt. of Delhi and practice of imposing misuse charges be discontinued in respect of such units. It has been further resolved that this will be implemented w.e.f. the date of notification of the PGRA scheme of GNCTD or date of registration of premises under PGRA scheme, whichever is later.

                                                        or 

In pursuance of Council Reso. No.                          dated                  , the Units situated within the NDMC jurisdiction and registered under the “Paying Guest Residential Accommodation” Scheme of Govt. of Delhi, will continue to be charged electricity, water tariff as per the existing policy of the Council. 

COUNCIL’S DECISION


Resolved by the Council that the Units registered under the “Paying Guest Residential Accommodation” Scheme of Govt. of Delhi, located within the jurisdiction of NDMC, be charged tariff for electricity & water supply, in the non-domestic category.  The practice of imposing misuse charges be discontinued in respect of such units.  House Tax shall be charged as per rules & regulations within the purview of NDMC Act, 1994 and the decision of the Council prevalent for the current period.


Further resolved by the Council that this will be implemented w.e.f. the date of notification of the PGRA Scheme of GNCTD or registration of premises under PGRA Scheme, whichever is later.


It was further decided by the Council to communicate this decision to the Ho’nble High Court before 28th November, 2005,. in anticipation of confirmation of the minutes.

ANNEXURE – A

ANNEXURE - A

Govt. of National Capital Territory of Delhi

Tourism Department

5/9, Under Road, Delhi-110054

F.No 1(22)TSM/99





Dated ______________

Name of Minister Incharge 
: 
Dr. Narender Nath, 

Minister (Tourism)

Name of Secretary 

: 
Sh. G.S. Khainwal, 

Secretary Cum Commissioner (TSM)

Sub: Implementation of the Scheme “Paying Guest Residential Accommodation.”

NOTE FOR COUNCIL OF MINISTERS

1.1. Introduction: The scheme ‘Paying Guest Accommodation’ was being implemented by the Regional Tourist Office, Department of Tourism, Govt. of India. However, in November 1995, the Department of Tourism, Govt. of India took a decision to transfer the scheme to State Governments. As per the Transaction of Business of the Government of NCT of Delhi Rules, 1993, the Tourism department, Government of NCT of Delhi is, now, an independent Department. But de facto, it was functioning as an extended limb of the transport Department of the Govt. of NCT of Delhi and most of its staff was deployed in that Department. Therefore, protracted correspondence took place with the Govt. of India explaining that due to paucity of staff and non-availability of sufficient infrastructure in the Tourism Department, Govt. of NCT of Delhi, it was not feasible to implement the scheme by the Delhi Government. Another reason for this was that other similar schemes like “Classification of hotels”, “Approval of restaurants, etc.” was still being done by the Department of Tourism, Govt. of India.

1.2. The matter was, however, taken up by the Tourism Department, Govt. of Delhi with MCD, NDMC, etc. to sort out problem relating the property tax/ charging of non-commercial rates of power, water, etc. in respect of the units to be used for “Paying Guest Accommodation”. But no tangible progress could be made. To resolve these issues, meetings were held under the Chairmanship of the Chief Secretary, Delhi on 14/01/99 and 26/05/99. After detailed deliberations with the concerned agencies, it was decided that the scheme may also be implemented by the Govt. of Delhi. However, title of the scheme ‘Paying Guest Accommodation may be changed to ‘Paying Guest Residential Accommodation”. The implementing agency will be Delhi Tourism and Transportation Development Corporation Ltd. and the Regulatory authority will be the Tourism Department of Govt. of NCT of Delhi.

1.3. The objective of the scheme is to provide affordable hygienic accommodation both for foreign and domestic tourists. The concept offers the tourists, particularly the foreign ones an opportunity to stay with an Indian family, experience the Indian (local), way of life, discover rich culture, relish exotic cuisine and forge an understanding with India and the Indian culture and traditions.

1.4. The salient features of the scheme are

(a) the accommodation unit will be located in a suitable locality and easily accessible from railway stations, airports etc.;

(b) the house owner will be a resident of the house with his/her family and should maintain good standard of hygiene and cleanliness;

(c) the rooms will be of suitable size with attached bathrooms and should have proper lighting, ventilisation and suitable furniture and other facilities;

(d) the accommodation will be classified into two categories depending upon the facilities of services provided (Annexure I);

(e) the scheme will be on bed and breakfast basis and charges levied accordingly. The type of breakfast would be defined. Charges should be displayed and the visitors informed in advance so as to avoid unnecessary dispute;

(f) as per guidelines provided by the Department of Tourism, Govt. of India, the scheme will be voluntary. However, such units would be registered for approval with complete details with Tourism Department, Govt. of NCT of Delhi. In case Co-operative Group Housing Societies, no objection will obtained from the concerned society before getting the promises registered as the Paying Guest residential Accommodation;

(g) DTTDC will ensure that the units are located in a property/building which is sanctioned as per Building Byelaws of the particular area and are not in an unauthorized structure;

(h) necessary entities shall be made in the register of Guests standing in the Unit. In case of foreign tourists, passport details also would need to be obtained in Form C-I submitted to the concerned authority;

(i) approval will be given to the units for not more than 50% of the bedrooms subject to a maximum of four rooms of eight beds. It will also be subject to the condition that in the premises, the number of rooms is not more than eight. Drawing rooms and living rooms will not be taken into account for counting of the 50% of the rooms;

(j) the Registrant on approval will be required to provide at least two references out of which one should be of a gazetted office;

(k) the accommodation will be inspected by a committee before its registered/ renewed under the scheme. Surprise inspections will also be made to ensure that standards are maintained after registration/renewal of the premises;

(l) guest register is to be maintained by the owner of the house. It shall be open for inspection by any local authority / regulatory authority. 

1.5. Restrictions to be levied on the PRGA:

(i) No front office system is to be maintained and the house is to appear like a formal residential house

(ii) Handicraft counters etc. will not be allowed in the premises 

(iii) The use of premises as a PGRA shall not adversely affect the privacy and rights of the neighbours and residents of the locality.

(iv) The owners shall send a monthly report of the guests to the implementing agency failing which, the approval will be liable to be withdrawn.

(v) The owner shall abide by any other instructions that may be prescribed by the Govt. in public interest.

1.6. The committee for the inspection of the premises of PGRA will consist of the following officers-

(a) A representative of the Tourism department, Govt. of NCT of Delhi

(b) A representative of DTTDC

(c) A representative of the concerned local body of the area in which the premises fall, i.e. MCD, NDMC/ Cantonment Board

(d) A representatives of the tourism industry 

The committee will be chaired by an officer of the Tourism Department of the Govt. of Delhi. At least 3 members will form a quorum. 

1.7. The applicant will apply for PGRA in the prescribed form (Annexure-II) along with bank draft of Rs. 1,000/- (Rupees one thousand only) payable in favour of Delhi Tourism and Transportation Development Corporation Ltd. Initial approval will be given for five years.

ARBITRATION/LEGAL JURISDICTION

2.1 In case of any dispute, decision of the Arbitrator to be appointed by the Regulatory Authority shall be final and binding.

2.2 In the case of any dispute between the parties only the courts at Delhi shall have exclusive jurisdiction in all the matters.

CONCESSIONS TO BE GIVEN TO PGRA

3.1 Commercial tariff would not be charged from the owners of such units by the concerned authorities for electricity, water etc.

3.2 The units would not come under the purview of the local taxes like sale tax. However, owners will be liable to pay luxury tax as per rules in vogue from time to time.

VIEWS OF THE CONCERNED DEPARTMENTS

4.1 The Finance and Law Departments of the Govt. of NCT have no objection to the implementation of the scheme in Delhi.

4.2 The local bodies have no objection to the implementation of the Scheme. They have agreed to levy non-commercial (domestic) charges in respect of water and electricity. However, the house tax will be charged as per rules and regulations of the local bodies.

CONCLUSIONS AND RECOMMENDATIONS;-

5.1 The above proposals are recommended for a decision of the Council of Ministers on the following:


”The Scheme as stated above be implemented in the NCT of Delhi.”

Sd/-

                                                                                                            (G.S. KHAIRWAL)

                                                                                                            Secretary (Tourism)

                                                                                                          Govt. of NCT of Delhi 

Date:

Delhi.

ANNEXURE-I

PAYING GUEST RESIDENTIAL ACCOMMODATION

CATEGORY – A

1. Location and type of locality

2. Provision of the following the room

(i) Television 

(ii) Carpet

(iii) Cupboard

(iv) Telephone

3. Quality of Crockery / Cutlery 

4. Quality of Furniture

5. Hot and cold drinking water

6. Access to the lobbies. 

7. Provision of Air Conditioning

CATEGORY – B

Units not conforming to the above criteria may be categorised under this category.

ANNEXURE – II

APPLICATION FOR ENROLLMENT IN THE PAYING GUEST RESIDENTIAL ACCOMMODATION OF THE GOVERNMENT OF NCT OF DELHI, DEPTT. OF TOURISM 

(Please read instructions carefully before submitting application) 

Note: (a) Only house owners & themselves residing therein are eligible

(b) Application may be submitted in duplicate alongwith a demand draft for Rs 1000/- (Rupees One thousand only) in favour of Secretary (Tourism) Govt. of NCT of Delhi, Delhi

1. Name (Owners name)

2. Address

3. Approach/Rough Sketch Map

4. Telephone Number

5. Area of the Plot

6. Profession (Please give details)

7. Family Strength

8. No. of  Rooms

9. No of available rooms

10. Distances from

(i) Airport

(ii) Railway Station

(iii) Tourist Office

(iv) Main Shopping Centre

(v) Taxi Stand

Any special facility like garden/ indoor games, Swimming pool, etc.

Tariff in Rupees                                              A/c                                Non-A/c

Room only 

With breakfast 

With meals

1. Surrounding should be clean &hygienic

2. Telephone should be available in the house

3. Size of the rooms should not be less than

Single  
100 sq. ft.

Double

120 sq. ft.

Bathroom
10 sq. ft.

4. Rooms should have attached bathroom/ toilets 

5. The owner will abide by rules & regulations of the local Administration, Income Tax authorities etc.

6. It would be the responsibility of the hosts to ensure that foreign tourist fill up the Data regarding police registration (FRRO/Police station) and submit those to the concerned authorities 

7. Foreign tourists will pay bills in Indian currency and show proof of having en-cashed foreign currency / travellers cheques

8. the decision of the committee will be FINAL

DECLARATION

I hereby solemnly declare that the particulars / information given overleaf are true. In the event of any of my statements found to be untrue application is liable to be rejected. I shall abide by the conditions laid down by the Department of Tourism Govt. of Delhi.

____________________

Signature & Name of the 

Applicant (Owner)

Date  :

Place :

 ANNEXURE ‘B’

COMMENTS OF THE FINANCE DEPARTMENT ON THE SUBJECT
Finance Deptt. Vide its note dated FA-1870/R-Comml. Dated 14.10.2004, observed as under:

The Department is requested to attend the following points for our consideration:

1. Whether the Committee of Secretaries, which was appointed in pursuance of the decision of the Hon’ble Supreme Court has given its decision (i) if yes, the same may be brought on record.  (ii) if not so far, is the matter not still sub-judice?  As long as the matter is sub-judice, no decision can be taken by the Council in this regard. 

2. Providing of accommodation by paying guest house owner is commercial activity and the Hon’ble Supreme Court of India in its order dated 9.2.2000 has upheld the action of NDMC for levying electricity/water charges at the rates applicable to commercial use.  Whether we are still bound to allow domestic rates to PGRAs.

3. As report in Department’s note, the PGRAs are not to be charged on commercial tariff subject to fulfilment of certain conditions.   How the Department would ensure that these conditions are being adhered to.

4. The levy of misuse charges forms a considerable revenue to NDMC and implementation of the proposed proposal for exempting the PGRA from levy of commercial tariff would certainly bring down our revenues.  The Department is requested to work out and intimate the estimated loss to the Council on this account. 

5. Whether the facility of charging for electricity and water to PGRAs on domestic tariff is available in other parts of the city covered under the jurisdiction of private discoms and DJB.  

6. The matter also be examined in the light of the Electricity Act., 2003 and guidelines issued by DERC on the subject and referred to us with specific recommendations. 

This issues with the approval of Director (Finance). 

ANNEXURE ‘C’

COMMENTS OF THE DEPARTMENT ON COMMENTS OF FINANCE DEPARTMENT
1. Deptt. is not aware, if any such decision has been taken.  However, Law Deptt. has advised that the proposal as chalked out by the Commercial Department on page –47/NP may be put to the Council and thereafter sent to the Committee of Secretaries for decision as directed by the Court.  
2. The judgment of Hon’ble Supreme Court of India dated 09.02.2000, pertaining to use of electricity and water supply in case of Sachdeva Guest House and not in case of the Units covered under the Paying Guest Residential Accommodation Scheme of Govt. of NCT of Delhi.
3. As per the scheme the committee for inspection of the premises of PGRA will consist of members as detailed in para 1.6, inter-alia consisting of a representative of concerned local body of the area in which the premises fall i.e. MCD/NDMC/ Cantonment Board.   The fulfillment of others conditions will be subsequently ensured by the officials of the Electric and Commercial Deptts. 
4. This could not be worked out at this stage, as all such cases registered under the scheme their consumption of electricity is variable.  

5. Deptt. is not aware, if the facility of charging for electricity and water to PGRAs on domestic tariff is available in other parts of the city covered under the jurisdiction of private discoms and DJB.    However, it is presumed that since Govt. of NCT of Delhi is party having financial interest in these organisations, as such, the decision of PGRA Scheme would have been implemented by these organisations.  
6. The Electricity Act., 2003 does not contain any specific provision in this regard.

ITEM NO. 14 (E-7)


ISSUEANCE OF APPRICIATION CERTIFICATE FOR EXTRA ORDINARY DEVOTION SHOWN BY THE FIELD STAFF OF THE HEALTH DEPARTMENT ON 29.10.2005 AFTER BOMB BLAST AT SAROJINI NAGAR.

On 29.10.2005 at 5.56 P.M an unattended bag in front of juice cum chat kiosk in the Sarojini Nagar Market went off.  The safai karamchari and supervisory staff came for rescue operation.  They wrapped the clothes around the burned victims and carried them to the ambulance to transfer them to the hospital.

Soon after the Isolating off the area the staff of the Sanitation Wing of Health Department has started cleaning operation and they cleaned the blast area within 1-2 hours.  The supervisory staff has really put lot of hard work during the rescue operation and post blast period.  Such type of activity had brought about lot of appreciation to the NDMC.

The supervisory staff of the Sanitation Wing of Health Department has performed such an excellent work for which they needs to be appreciated by way of giving them appreciation certificates.  This will work as a motivating factor to work effectively and efficiently.  List of officers/official involved is placed at Annexure A (See page 108).

In view of above, the case may be placed before the Council for

I. Appreciation of extraordinary devotion shown by the field staff of the Sanitation Wing of Health Department on 29.10.2005 after explosion at Sarojini Nagar and

II. For according approval for issuing commendation certificate to the staff referred above as per commendation certificate placed at Annexure B. 

COUNCIL’S DECISION

Resolved by the Council that the Appreciation Certificates of extra ordinary devotion shown by the field staff of the Sanitation Wing of Health Department on 29/10/2005, after the explosion at Sarojini Nagar, be issued.

ANNEXURE – A

LIST OF OFFICERS / OFFICIALS WHO HAVE WORKED DURING THE RESCUE OPERATION AT SAROJINI NAGAR MARKET DURING THE POST BLAST PERIOD.

1. Sh. Kiran Singh 

– 
S.O.

2. Sh. Prem Chand 

– 
D.S.O.

3. Sh. S.S. Phoughat 
– 
C.S.I.

4. Sh. Ravi Dutt 

– 
S.I.

5. Sh. Jitender 

– 
A.S.I.

6. Sh. Ram Singh 

– 
A.S.I.

7. Sh. Ghasi Ram 

– 
A.S.I.

8. Sh. Ramesh 

– 
A.S.I. 

ITEM NO. 15 (V-2)

1.
Name of the subject / project : Guidelines for cellular antenna.

2.
Name of the department / departments concerned : Chief Architect.

3.
Brief history of the subject / project : Enclosed as Annexure – I.

4.
Detailed proposal on the subject / project : Enclosed as Annexure – 2.

5.
Financial implications of the proposed project / subject :-


In accordance to the guidelines, the towers should be installed on sharing basis.  With the latest technology, the towers / pole can be shared by at least 3 to 4 operators.  Hence in case of each installation of tower, NDMC will earn minimum Rs.2 lacs and maximum Rs.6 to 8 lacs as permission charges.  In case these towers / antennas are installed on NDMC properties, then for each installation, NDMC will earn a monthly licence fees of Rs.25/- per sq. ft5. per month subject to a minimum of Rs.25,000/- and for this no extra expenditure is to be incurred by the NDMC.

6.
Implementation schedule with timelines for each stage including internal processing : - 


30 days from the date of receipt of application from cellular operators.

7.
Comments of the Finance Department on the subject :- Not sent to Finance.

8.
Comments of the Department on comments of Finance Deptt. : Not available.

9.
Legal implication of the subject / project : Not available.

10.
Details of previous Council Resolutions, existing law of Parliament and Assembly on the subject : - Refer Appendix B of Annexure I.

11.
Comments of the Law Deptt. on the subject / project : Not available.

12.
Comments of the department on the comments of Law Deptt. : N.A. w.r.t. above.

13.
Recommendation :-

1. It is recommended that the Council may approve the guidelines & its revision as proposed.

2. The Council may approve one time permission fee as Rs.2 lacs for each installation.

3. The Council may consider the issue of incentive for the sharing of towers / antenna subject to the amount of incentive to be decided by competent authority.

14.
Draft Resolution : Enclosed Annexure –III.

COUNCIL’S DECISION

Deferred.

ANNEXURE 

Pages 109 – 146.

